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SOME REMINISCENCES OF RUFUS CHOATE. 


Many anecdotes have been published of Mr. Choate, and many 
of his quaint sayings have long been current in the profession. 
The writer of this article was for two years a student in his 
office, had a good opportunity of becoming acquainted with him, 
and remembers some instances of his wit and humor and peculi- 
arities that have not hitherto been published. It is thought they 
may be worthy of preservation, as relating to so distinguished an 
ornament of the American bar; and they may be relied on as hav- 
ing happened under the writer’s own observation, or as received 
from the best authority. 

Mr. Choate was generally very regular in his attendance at the 
office ; coming to it at nine o’clock, or earlier, and spending the 
mornings there. Upon entering his room (an inner one), he 
closed the door, and all his consultations with clients were pri- 
vate, — very different from the custom which is said to prevail in 
Sicily, where the lawyer and all his clients sit together in one 
room, and each of the latter states his case in presence of those 
assembled, and receives the advice, not only of the lawyer, but 
of all his neighbors. The students, who sat in an outer room, 
did not go into Mr. Choate’s room unless he was alone; and then 
he was almost always found standing at a high desk, or leaning 
slightly against a tall counting-house chair, pen in hand, and dili- 
gently studying and writing. I never knew him to be annoyed 
by interruption. I never heard him say he was busy, or even 
ask to be excused from answering a question then. He would at 
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once give the desired information, or refer to some law-book in 
which the subject was discussed, or, whatever the topic, easily 
enter upon it, as if it had just been the subject of his medita- 
tions. Such was his great alertness of mind. 

His students were, of course, very chary of visiting his room, 
except when he was alone. Not so a fellow-lawyer in the same 
entry, who one day (he was in the habit of doing it) burst into 
Mr. Choate’s room, and, withaut any apology, broke in upon a 
conversation which Choate was holding with several gentlemen 
in a very important case, and shouted, ** Choate, I have caught 
one of your famous Greek authors in a most egregious blunder ! 
He says” — repeating the Greek words — “ that the half is more 
than the whole. Now, that is impossible.” —‘ Suppose,” re- 
marked Choate, evidently amused at the state of excitement the 
man was in, “ you translate the word by better instead of more. 
The half is better than the whole, — just as half a speech may 
be better, more to the purpose, than the whole.” — * That won’t 
do,” persisted the man with great pertinacity. “The word 
means more, and every one knows the statement is a mathemati- 
cal absurdity.” And he left the room, rejoicing in his ex- 
posure (!) of the stupidity of the old Greek. 

A leading member of the bar and Mr. Choate took the 
deposition of a witness produced by the latter. After the busi- 
ness was finished, the counsel came into the office. ‘“ Well, 
brother Choate,” said Mr. P., “* I don’t think you have made any 
thing out of that witness: there are too many hiati in his testi- 
mony.” — “Impossible!” said Choate. ‘ But there were: you 
must have noticed them yourself.”’— “I couldn't,” rejoined 
Choate. “You couldn’t! Why not?” —“ Because hiatus is 
of the fourth declension.” And then Choate gave his peculiar, 
silent laugh, drawing in his breath deeply, while his whole face 
glowed with fun. 

A young lawyer was employed to defend a man who was 
indicted for stealing a watch from a fellow-boarder. It was 
desired to retain Mr. Choate for the defence, as senior counsel. 
The young man? called upon him for this purpose; and well 


1 This gentleman, the late Allen C. Spooner, once moved the court to postpone 
a case in which he was engaged. The judge refused the application, saying, “I 
suppose you are aware, Mr. Spooner, that this court sits here for the despatch of 
business.” — “I beg your Honor’s pardon,” replied Mr. Spooner: “I thought it sat 
here for the administration of justice.” The request was granted. 


SOME REMINISCENCES OF RUFUS CHOATE. 8 


known as the former was among his contemporaries for quick- 
ness, acuteness, and vigor of intellect, he told me he was 
surprised and mortified at the number of questions that Choate 
put to him which he could not answer. At the trial, the com- 
plainant testified that early in the morning, while he was in bed, 
the defendant entered his room, went to a table on which the 
watch was lying, took it up, looked towards the bed, where the 
witness was pretending to be asleep, and, holding the watch in 
his hand, very quietly left the room ; that he saw all this plainly, 
and could not be mistaken ; that he supposed it to be a joke, as 
he and the accused were old friends, and, when leaving the 
breakfast-table, said to him that he would take his watch, ex- 
pecting it would be immediately given up to him; that the de- 
fendant, to his astonishment, denied having touched his watch 
and having been in his room that morning ; that it was only after 
finding, upon repeated requests, he could not obtain his property 
in an amicable way, that he had very reluctantly resorted to 
the process of the law. This was certainly a very strong case 
against the defendant. If the statement were believed by the 
jury, there was no chance of acquittal. 
Upon the cross-examination, Mr. Choate said, ‘* You have 
known the defendant many years ; have you not ?” —‘*I have.” 
How many —“ Perhaps twenty.” As man and boy?” 
* Yes, sir.” —*‘*In all this time, did you ever hear a single syl- 
lable against his character for honesty ?”’—‘“ No, sir.” —“ Has 
not every one spoken well of him as an honest, straightforward 
man ?” —* Yes, sir.” —‘** Have you not been very intimately 
acquainted with him?” — “I have, sir.” —‘* Has he not been a 
bosom friend of yours? Have you not asked his opinion and 
advice respecting your own affairs?’ —‘ I have, sometimes.” 
* And you found him always true and reliable ?”’ — “I think 
I did, always, sir.’ —‘ Have you ever put your watch under 
your pillow?””—*“I have, sometimes.” —‘* This is a terrible 
charge you bring against your best friend. If he is convicted, it 
sends him to the State’s prison. I suppose, before making such 
a charge against a dear old friend that may ruin him for ever, 
you made yourself absolutely certain, beyond all chance of mis- 
take, that the watch was really gone. Did you look under your 
pillow, where you say you sometimes put it, to see if it might 
not be there ?’’ — * Yes, sir, I did ; and it was not there.” 


! 

y 
t 
e 
l, 
y 
l- 
u 
d 
is 
ry 
AS 
1. 
ne 
of 
sat 


SOME REMINISCENCES OF RUFUS CHOATE. 


The last answer was enough to throw doubt over the rest of 
the witness’s testimony. It rendered it uncertain whether he 
had actually seen the accused take away his watch; because if 
he had, and had no doubt of it, why should he afterwards look 
for his watch under the pillow? This doubt, the prisoner’s gen- 
eral good character, and Choate’s eloquent appeal in his behalf, 
were sufficient to induce the jury to acquit. Immediately after 
the trial, the complainant said to me, “* Confound it! why did I 
say I looked under my pillow? I know I saw the man take my 
watch. I never looked under my pillow; but Choate put the 
questions in such a way, that I could not help saying I did, when 
I didn’t.” He told the truth. The accused ran off, without, I 
will add, paying Choate a farthing for saving him from the State’s 
prison ; and, shortly after, the watch was sent to the right owner 
by a respectable woman, to whom the culprit had given it as an 
engagement-present, and who, from the trial, discovered the 
crime of her lover, and also the right owner of the watch. 

I may as well state in this connection as in any other, that I 
remember Choate’s saying, “‘ Never browbeat a witness on the 
cross-examination: it only makes him more obstinate and hostile. 
When I began to practise law, I used to think it very fine to be 
severe, and even savage, towards my opponent’s witnesses ; but 
I soon found it would not do, and I reformed my method alto- 
gether. Violence does no good: the gentle method is the best. 
It is the old story of the sun and the wind.” His courtesy to wit- 
nesses was well known, and also the fact that he drew more from 
the most reluctant witness by the skill and suavity of his exami- 
nation than others by harshness, or attempts to intimidate. 

Mr. Choate related the following anecdote of his early life to 
a young member of the Suffolk bar who was regretting some 
mistake or oversight he had made: One stormy night, during 
his residence in Danvers, he was called upon at a late hour to ~ 
draw up the will of a dying man who lived several miles distant. 
He went, performed the service, and returned home. But after 
going to bed, as he lay, revolving in his mind each provision of 
the paper he had so rapidly prepared, there flashed across his 
memory an omission that might cause the testator’s intention to 
be misunderstood. He sprang from his bed, and began dressing 
himself rapidly, to the great surprise of his wife ; only answering 
her inquiries by saying that he had done what must be undone, 
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and, in the thick of the storm, rode again to his dying client, 
explained the reason of his return, and drew a codicil to the will 
which made every thing sure. Mr. Choate then added, “A 
clever man will blunder sometimes ; but a blockhead blunders — 
ex vi termini.” 

A blacksmith having failed in business, a friend, to enable him 
to start once more, loaned him some iron, which a creditor at- 
tached at the forge. The friendly owner sued in trover for his 
iron. Choate appeared for him, and pictured the cruelty of the 
sheriff's proceeding as follows: “ He arrested the arm of indus- 
try as it fell towards the anvil; he put out the breath of his bel- 
lows; he extinguished the fire upon his hearth-stone. Like 
pirates in a gale at sea, his enemies swept every thing by the 
board, leaving him, gentlemen of the jury, not so much — not so 
much as a horse-shoe to nail upon his door-post to keep the 
witches off.” The tears came into the blacksmith’s eyes at this 
affecting description. One of his friends, noticing them, said to 
him, ‘* Why, Tom, what’s the matter with you? What are you 
blubbering about ?”” — “I had no idea,” was the reply in a whim- 
pering tone, —“*I had no idea I had been so much a-a-a-bused !” 
Nor had he, till Choate told him. 

At a trial of a cashier of one of the South Boston banks, 
charged with embezzlement, Choate, who appeared for the de- 
fence, argued that the cashier was compelled to do what he had 
done by his superior officers, the directors ; that they had swin- 
dled the public; that they were the responsible parties, and 
should suffer the punishment. He was proceeding to flay the 
directors ; when one of them rose in court, and, in great anger, 
began to denounce Choate, who, hardly allowing himself to be 
interrupted, said mildly, “I beg the director to be seated, as he 
wishes to be treated with moderation in a court of justice.” And 
then, instantly breaking out into a scream, and with the greatest 
impetuosity, he exclaimed, “I tell you, gentlemen of the jury, my 
client was as helpless in the hands of these directors as an infant 
surrounded by ten thousand Bengal tigers!” I give this as a 
specimen of the extravagance which Choate sometimes allowed 
himself. No one, however, smiled: every one looked grave, and 
full of sympathy for the unfortunate infant thus encircled, and 
ready to bewail the inevitable catastrophe. It is well known 
that Choate could say and do things in court that in other men 
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would have excited shouts of laughter, but which, coming from 
him, produced no such effect. The reason was his intense ear- 
nestness. 

Mr. Choate’s indifference to money was well known. He un- 
doubtedly lost thousands of dollars by carelessness in collecting, 
and negligence in charging for his services. The only account- 
book he kept while I was with him was his office-docket, in 
which actions were entered by any one in his office who made 
out a writ. He would sometimes come into the office, and 
exclaim, “ My kingdom for $500 — for $400 —$100! Where 
does the money go? No matter where. Where shall it come 
from? That’s the question of the hour, the minute. Upon 
whom shall I make a raid? Let me see.” And he would turn 
to his docket, and, after I had made out a few bills from the par- 
ticulars given me, receipt them, and ask me to collect them. I 
seldom found any difficulty in collecting, and no one objected 
to the charges. Sometimes, when a man did not pay, Mr. 
Choate would ask me to get his note, which he indorsed, sent to 
a bank to be discounted, and, at maturity, perhaps had to take 
it up himself. 

He subsequently got a cash-book, and entered, as the first 
item, * The office debtor to one quart of oil, 374 cents.” The 
next entry was six months later, and closed the record. I have 
heard of another account-book, in which the only entry was a 
debit for the price of the book. 

A member of the bar called upon him to induce him to be 
senior counsel in defence of a man accused of murder, and, in 
the course of the conversation, stated that his client had no 
money. “What!” exclaimed Choate, “hands reeking with 
human blood, and not a cent in his pocket! Outrageous!” 

On a very hot day, Mr. Choate was arguing a case at a law — 
term of the Supreme Court, before the full bench. He evidently 
had the wrong side. Besides other cases against him, a decision 
of the Supreme Court of Pennsylvania had been cited, which 
was exactly in point, and conclusive against his positions. He 
was apparently in the full tide of successful argument, and was 
approaching its end, when the Chief Justice said, “* What do 
you say to the Pennsylvania case, Mr. Choate ?” — “ Your Hon- 
ors, I have not forgotten that case. By no means. I was coming 
to it directly. By turning to it, you will notice that the decision 
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was given in the month of July, in the height of the hot season, 
in the extremely hot town of Harrisburgh, in the interior of the 
State, far away from the ocean-breezes which here, at this mo- 
ment, are beginning to fan the heated brow of justice. We all 
know that Homer sometimes nods ; and I submit to your Hon- 
ors whether it is not indisputable that the judges of the Supreme 
Court of Pennsylvania—convened in the very heated interior of 
the State, in the extremely hot month of July, probably on 
one of the hottest days of that month, and in the afternoon, as 
the report fortunately happens to inform us — were, at the time 
of pronouncing this abnormal decision on which my brother so 
much relies, either most of them profoundly asleep, or all ‘ nod- 
ding, nid, nid, nodding,’ and so not responsible for the strange 
doctrines laid down.’ There was great merriment among the 
judges, and it was increased by the profound gravity of Choate. 
The Chief Justice (Shaw) shook his sides till I thought he would 
roll off his chair. 

A story circulated in the office, for the truth of which I do 
not vouch. I only “tell the tale as “twas told to me.” A 
stranger called upon Mr. Choate, and said that he had come to him, 
as the head of the Suffolk bar, to consult him upon a matter very 
important to himself. It seems, that, at a hotel, the man had had 
a dispute with one of the waiters, who finally told him to go to 
h—l. “Now,” he continued with an air of great importance, 
“Task you, Mr. Choate, as one learned in the law, and as my 
legal adviser, what course, under these very aggravating circum- 
stances, is it best for me, in your judgment, to pursue?” Choate 
requested him to state again, in order of time, every thing that 
occurred, and to be careful not to omit any thing, and, when 
this had been done, remained for a few moments as if lost in 
deep thought. At last, with the utmost gravity, he spoke: “I 
have been running over in my mind all the statutes of the United 
States, all the statutes of the Commonwealth of Massachusetts, 
and all the decisions of all the judges thereon, and I am satisfied 
there is nothing in them that will require you to go to the place 
you have mentioned ; and don’t you go.” The man, it is pre- 
sumed, followed this good advice. 

A member of the bar tells me, that at the time of the trial of 
the Tufts Will case, in which Webster and Choate were counsel 
for the plaintiff, and Samuel Hoar and Augustus Peabody for the 
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defendant, he was dining at Parker’s restaurant, which was then 
in the basement of the building on the corner of Court Street 
and Court Square. Webster and Choate were seated at the next 
table in the public dining-room. Mr. Choate, as junior counsel, 
had finished his work in the case, and, as usual with him at such 
a time, was nervous and indisposed, and partook of nothing but 
tea and toast. Webster, on the other hand, although he was to 
make his argument in the afternoon, was indulging in beef, ale, 
and brandy and water, ad libitum, and was as comfortable as if 
he had a month’s vacation before him. When the court-house 
bell rang, Webster went into court, and soon commenced his 
argument, apparently without having taken any time to prepare 
it. His first remark, in reference to some rather angry discus- 
sion that had taken place, was, ‘* My advice to my brother is, to 
keep cool; and let him always remember that truth is a pearl 
to be obtained only in still waters.” At its close, Choate came 
to his office, where he exclaimed most enthusiastically, ‘* The 
greatest argument Webster ever made! Magnificent beyond 
even the powerful appeal he made in the Knapp case for the ad- 
mission of the confession of the prisoner!’ Some one then asked 
Choate what he thought of Jeremiah Mason, who had previously 
been employed in the Tufts case. “A very great lawyer,” he 
replied; ** but he is not juicy.” 

I never saw Choate lose his self-possession in court, except 
once. He was arguing a case to a jury, Judge Wilde presiding. 
The judge interrupted him with the remark, ‘* Mr. Choate, the 
witness did not make the statement you attribute to him.” 
“With your Honor’s permission, I will say that I cannot be mis- 
taken. I took down every word the witness uttered, and have it 
here in black and white, just as I have stated. If your Honor 
will look at my notes, you will find it so.” Turning to the jury, 
he went on: “ Just as I have told you, gentlemen of the jury, 
the witness testified;” and he then repeated the statement. 
The judge, again interrupting, said gruffly, “I don’t want to 
look at your notes, Mr. Choate; and, if I did, you know I could 
make nothing of them. The witness did not say what you 
state.”’ Then leaning forward, and pointing his finger at Choate, 
he continued : ** You wanted him to say so and so, Mr. Choate, 
and you did your best to try and make him; but you couldn’t do 
it.” Choate stood for a few moments silent, evidently embar- 
rassed, and then took up another part of the case. 
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While I was in his office, he was to deliver an address at Marl- 
borough Chapel, to which admission was to be had by tickets, 
which were distributed, and not sold. I had thought of asking 
him for a ticket when he came to the office in the. afternoon ; 
but, as he did not make his appearance, I determined, with some 
hesitation, to apply at his house. I called there, and, on learn- 
ing that he was at home, requested the servant to ask him if he 
would be kind enough to let me have a ticket of admission to 
hear his address in the evening.. The servant, soon returning, 
said Mr. Choate wished to see me. I was shown to his bed- 
chamber, and, on entering, found him in bed, with a wet cloth 
around his head, and looking utterly miserable. He said he was 
suffering from one of his worst headaches, and that he should 
not be able to go to the meeting that evening. I replied that the 
people would be disappointed not to hear him, but would be 
more sorry for the cause. ‘ The doctor says I must not go out. 
But that is only one side. Don’t you think I had better go? I 
want to hear both sides of the case, or how can I decide it justly ? 
Now, if you say I can go, I think I will. What I want is en- 
couragement.” I told him we should all be glad if he were well 
enough to speak that evening, and could speak without injury to 
himself ; but that I supposed the doctor must be obeyed. ‘ Gen- 
erally, but not always,” he said quickly: “sometimes the pa- 
tient may deviate with advantage.” And then he added, “ You 
will find some tickets on the mantel-piece ; take as many as you 
want: but I warn you not to come to the speech; there’s 
nothing in it.” I relate this anecdote to show the pleasant and 
familiar way in which Choate chatted,— even when very un- 
well, — and also the power of his will, manifested by his actually 
attending the meeting, and making a splendid speech under such 
adverse circumstances. When I went to the Chapel that even- 
ing, I did not believe that he had left his bed. As I went up the 
stairs, I heard his well-known voice; and, on entering the hall, 
there he was, walking the platform, speaking with all his usual 
animation and fervor, and sometimes gesticulating with great 
energy! Not one there, perhaps, but myself, knew that he had 
but just risen from a sick-bed, to which he would return as soon 
as he reached home, and where he would pass a most miserable 
night, for disobeying the doctor. 

Mr. Choate was very fond of music, and frequently attended con- 
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certs. I remember his presence at one which was given in the hall 
of the Masonic Temple. This was crowded; and the only seat I 
could obtain was upon a bench against the wall the farthest distant 
from the stage. While sitting there, I saw Choate’s head among 
the crowd at the head of the stairs, and, catching his eye, made 
signs that there was a seat for him. I had intended to give up 
my seat to him, but he would not allow it; and there fortunately 
happened to be room enough for both. <A celebrated English 
vocalist sang an Italian song in magnificent style, and was 
rapturously encored. Choate said to me that he wished he 
would sing “ The Star-spangled Banner.” I had no means of 
communicating this wish to the singer, with which I have no 
doubt he would have willingly-complied. In a short time, he 
reappeared on the stage in answer to the call of the audience, 
and behaved in such a strange and brusque manner, that I said 
to Mr. Choate, “* The man must be drunk.” — “ Certainly,” was 
the instantaneous reply: “I smelt his breath the moment he 
came on.” We were only the whole length of the hall distant 
from him. This humorous exaggeration shows how forcibly and 
vividly, by a stroke of genius, Choate could stamp the impression 
he desired to make on the minds of his hearers. 

Mr. Choate told a friend of mine that he was going to try to 
get him an invitation to speak on a certain occasion: “ And, if I 
accomplish it, you may take the roofs off of six houses.” 

Ex-Governor William Allen of Ohio was a member of the 
Senate of the United States at the same time with Mr. Choate. 
This gentleman was remarkable for his stentorian voice, — the 
most powerful I ever heard, but by no means agreeable. It was 
a tremendous roar of forty-bull-power. He ought to have been 
invited to open the Colosseum with a speech. He was once 
advertised to address the people of the United States from the 
steps of the capitol in Ohio. He used to stun and split the ears 
of senators; and Choate remarked that Allen repeatedly vio- 
lated the Constitution of the United States, which forbade the 
infliction of “cruel and unusual punishments.” 

Mr. Choate one day said, “I find that reading an author 
aloud — giving voice to the emotions suggested by the succes- 
sive thoughts — augments the former infinitely more than merely 
silently reading the page could do. The intense effect which 
speaking the words of a page in appropriate tones produces on 
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me, I am somewhat puzzled to account for. It can be referred, 
I think, to an effect of sympathy; inasmuch as the tones heard 
by your own ear, though they come from your own mouth, seem 
as if produced by a third person.” After a slight pause, he 
added in a low tone, “ Certain passages in the orators and poets 
I cannot read without having goose-flesh all down my back.” 
Let us not smile at the homeliness of the statement. It fully 
expressed his feeling. Choate never hesitated to use a very 
common or even slang phrase, if it adequately and forcibly con- 
veyed his meaning; and we are reminded that Holmes, describ- 
ing his sensations when a lyric conception “ hits him like a bullet 
in the forehead,” speaks of the feeling “‘ as of centipedes creep- 
ing down the spine.” 

Every one has heard of Mr. Choate’s handwriting, — famous 
for obscurity. It was impossible for one not familiar with it to 
decipher the hieroglyphics; and even he himself, when the sub- 
ject was forgotten, was sometimes at a loss. Whenever I took a 
note from him to a brother-lawyer, it was thrown down as soon 
as glanced at, with the impatient remark, “I don’t know what 
that is: what is it?” Sometimes this was said as if it was 
thought Choate intended to perpetrate a joke upon his brethren. 

Shortly after his appointment to the bench of the Supreme 
Court of the United States, Mr. Justice Clifford, of Maine, was 
holding a session of the United States Circuit Court in Boston. 
On account of the necessary adjournment of the court, it was 
found impossible to hear a case in which Mr. Choate was en- 
gaged; and the judge, ignorant of the extraordinary characters 
which Mr. Choate made to represent the letters of the English 
language, suggested to both counsel to submit their arguments in 
writing. This proposal created much amusement among the 
members of the bar, who were doubtless fancying the amaze- 
ment of the judge when entering upon the perusal of a pile of 
Choate’s manuscript. The hilarity was much increased when Mr. 
Choate gravely said, as if by way of explanation to the court, 
“Your Honor observes the smile with which this proposal is 
received by my brethren: it is all on my account. I write well 
— but slowly.” 

When I determined to go to California, I asked Mr. Choate if 
he could give me some letters of introduction. He at once re- 
plied in the affirmative, and named a time when he would have 
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them ready for me. I called at the appointed hour ; and there 
they were, — three letters, —lying on his desk, all prepared for 
me. He handed them to me, saying that he hoped they would 
be of use to me; and then made some remarks concerning Cali- 
fornia as a new country, observing that it was evidently in a 
state of violent fermentation, the greed of gold tending to swal- 
low up the nobler sentiments; that able and upright lawyers 
were needed in just such a community, to inculcate respect for 
the law, and to demand a pure administration of justice ; that 
such men must eventually become influential, and win the re- 
spect of the best citizens. He then grasped me warmly by the 
hand, and said, ‘* I wish you success, and God bless you.” These 
were the last words I ever heard from his lips. Soon after my 
arrival in San Francisco, I delivered my letters of introduction. 
One was to Mr. Webb of Salem, then mayor of the city. He 
was delighted to receive a letter from Mr. Choate, and to behold 
again the mysterious characters. He tried to read it, but was 
soon brought to a stop; and I was much amused at being called 
upon to read my own letter of introduction, with the too flatter- 
ing adjectives which Choate, in his generosity, had bestowed 
upon me. Mayor Webb wished me to go with him while he 
took the letter to show it to some of the other public officers in 
City Hall; but I declined doing this, merely giving him a few 
lessons to make him perfect in the translation of the epistle. He 
afterwards told me that several members of the bar had been to 
his office to see the perplexing document, and try to puzzle out 
its meaning. I had a similar experience with the other letters. 
They each made a sensation. Choate’s fame had reached Cali- 
fornia. The admiration felt for him, and the curiosity to see his 
unique handwriting, made me more acquaintances than I could 
have gained in any othe? way. His letters of introduction 
opened all doors. 

Webster truly said that Choate was a wonderful man, — a mar- 
vel. He was a compound of opposites. He was a most consum- 
mate reasoner, — therefore an admirable logician, — and yet he had 
also a very exuberant fancy. He was profoundly versed in the 
law ; acquainted even with the dryest parts of it, which his rhet- 
oric touched, and they were covered with flowers, like Aaron’s rod. 
Looking at him in one aspect, we might say that he was a book- 
worm; that his home was his library, for whose “ sweet luxuries” 
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he sighed when abroad. But see him in court; and was there 
ever a better judge of human nature, one more conversant with the 
details of business, or one who was more a man of the world? 
His veins at times seemed filled with molten lava: he addressed a 
jury then as if in a frenzy; every muscle quivered with emotion ; 
the perspiration stood in drops upon his hair; and yet he never 
once lost sight of the goal at which he was aiming, — success, — 
and all the time his brain was as cool as if contained in a casket 
of ice. ‘* His feeling was all intellect, and his intellect was all 
feeling.” In the management of causes, he had the shrewdest 
common sense, consummate tact, and unerring judgment; and 
yet he combined with these practical qualities an exquisite sen- 
sibility to the beautiful and the sublime. His imagination vivi- 
fied whatever it noticed; his wit was playful and pungent; he 
delighted ‘in ludicrous exaggeration, or in forcing words into a 
novel service. The activity and alertness of his mind were as- 
tonishing. To his profession he was devoted totis viribus ; as he 
remarks in his diary, ‘* To my profession of the law and of ad- 
vocacy, with as large and fair an accompaniment of manly and 
graceful studies as I can command.” With all the knowledge 
that his brethren had of Choate’s industry, they were surprised, 
when his biography was published, to learn that this foremost 
man of them all, in the maturity of his reputation, habitually 
studied text-books and reports (aside from particular cases in 
hand or on trial) with a thoroughness which would have been 
becoming to a beginner at the bar. To this he added the sys- 
tematic study of the ancient classics with written translations, of 
the English classics, of history, and rhetoric, all with a view not 
only to extend his knowledge and to cultivate his taste, but to 
increase his stock of English words and felicitous phrases. His 
mark was high, — to become the first advocate before an Ameri- 
can jury, —and he succeeded. Work was the law of his being. 
If, as Carlyle says, “‘ genius is only an infinite capacity of taking 
pains,” Choate would, on this account alone, have been the most 
eminent among mortals. He laid down and followed the rule, 
‘always to try to do his best.” 

Mr. Choate, as I have intimated, had a very sensitive poetical 
temperament. His sensibility was so exquisitely keen, his faculty 
of expression so quick and copious, that he easily overflowed in a 
rich, vivid, glowing style, instinct with passion, and colored with 
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all the hues of fancy, but sometimes extravagant. His long 
sentences remind us of the writers of the Elizabethan age, 
with their “ long-resounding march and energy divine.” Some 
have complained of them for redundancy ; but, if examined, it 
will be found that every adjective, every epithet, is necessary to 
convey exactly Choate’s precise idea as it lay in his own mind, 
and as he wished to convey it to others. It would be a great 
mistake to suppose that a man who had studied words so care- 
fully used a multitude of them, because he could not hit upon 
the right one to express his meaning. If, as has been said, “he 
drove a substantive and six,” every one of the six helped to draw 
the load. If he played an air with variations which, no one else 
could invent or execute, they did not conceal, but embellish, the 
theme which was heard throughout, — 


“‘ Untwisting all the chains that tie 
The hidden soul of harmony.” 


It must not be forgotten that all his arguments at the bar were 
intended to be heard, not read; and that, as he delivered 
them, every clause was understood, and the general effect which 
the orator wished to produce was reached at the conclusion of 
the sentence. 

Mr. Choate’s ear for music demanded a rhythmical] sentence. 
That might be known from the intonations of his voice, from 
the pathos and sweetness of his cadences. Indeed, I think one 
of the secrets of his fascination as a lecturer was his frequently 
chanting periods in a low, rich voice, that accompanied his 
thought like the sweet tones of a harp. 

Mr. Choate’s ambition, I have said, appeared to be to become 
the great American advocate, — the foremost man of the nation 
before a jury. For this purpose, he shrank from no labor: he 
studied law with untiring assiduity ; he began a systematic course > 
of reading the best works of the best authors on a great variety 
of subjects ; he ‘ took all knowledge for his province ;” and his 
main object seems to have been to render himself an all-accom- 
plished advocate, — a master of all the keys that can unlock the 
gates of human passion, and open the doors to conviction. Ac- 
cordingly, in court, he bent every energy to the task of winning 
the verdict of the jury. Every thing that he said or did had 
reference to this object. Every lawyer knows that the most dif- 
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ficult part of the trial is finished when the argument begins; 
that is, it lies in the examination and cross-examination of wit- 
nesses, —in the efforts to get in or keep out evidence. In all 
this Choate was pre-eminent. If his opponent was a man of 
ability, the tilt between them was equal in interest to ‘the most 
skilful fencing-match. His “ acting,” during the trial of a dif- 
ficult case, was consummate, — equal to any performance on the 
stage. He identified himself with his client; so that it was 
disparagingly said that the latter, for the time, “* owned him, his 
aspiration, his respiration, his inspiration, and his perspiration.” 
But this was not true: Choate never lost himself in his client, 
who always had the advantage of his sagacious brain and pro- 
fessional skill. I think he felt but little interest in the client, 
who was forgotten almost as soon as the case ended: his interest 
was in the trial,— the game,—and in winning it as if it were 
a game of chess. 

A priori, one would have said that no such style of speaking 
as Choate’s would be tolerated in a Massachusetts court of law, 
it was sometimes so violent, so frantic, so extravagant. When 
greatly excited, he appeared to be almost in convulsions, every 
fibre in his body quivering with emotion, his face ashy pale, his 
eyes flashing, his gestures most violent; and he would shout, 
and even scream, with all the force of his lungs. He did not, 
“in the very torrent, tempest, and, as I may say, whirlwind of 
his passion, beget a temperance that gave it smoothness.” Like 
a high-mettled steed, he was off at a tremendous rate from the 
word ** Go!” and he kept up or increased the pace to the end 
of the course. When I have seen Choate employ two extraordi- 
nary instruments of expression, — his nose and his heels, — drawing 
in the whole volume of his breath through his large nose with 
a noise heard all over the room, — and then, to double the force 
of this expression, closing his sentence by coming down on his 
heels with a muscular effort which shook the whole court-room ; 
when I heard of his tearing his coat from top to bottom by the 
violence of his gestures, — I was pleased at reading that a gen- 
tleman in England told Choate that he had frequently seen Ers- 
kine, in addressing a jury, jump up and knock his feet together 
before he touched the floor again. 

I believe it must be admitted that Choate did not think that 
truth lies in still waters. He appeared rather to be of opinion 
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that it was a goblet of gold cast into a furious and foaming 
whirlpool, — as in Schiller’s ballad, —into which he who would 
rescue it must plunge, and contend for it with the raging waters ; 
and so, like the daring youth in the story, he would leap into the 
boiling, hissing, frightful vortex, pluck from its dark womb the 
golden prize, bear it with upraised hand through surging billows 
and assailing enemies back to the welcome shore, and place it in 
the hands of the virgin goddess, Justice, to give to its rightful 
owner. 

Many of these traits which I have described would have been 
fatal to anybody else; but in Choate they had the stamp of 
originality. They sprang from his very nature. His style of 
speaking was genuine, was his own, was natural to him, and, 
being so, had the force and effect of whatever is true and spon- 
taneous. 

His courage always rose with the emergency. The blacker 
things looked for his client, the more unflinchingly he stood by 
him. To lose heart then,—nay, to falter for an instant, — 
would, to him, have been like fleeing from the field of battle on 
account of a panic. His theory of a court of justice appeared 
to be, that it is an arena upon which the champions of both par- 
ties contend, under the direction of the judge, each doing his 
best; and that in this way the righteous side will be made mani- 
fest. He was never to desert a client, but let the jury judge 
him. So, when court, counsel, witnesses, every thing, were 
against him, and he seemed to have gone down before his foes, 
and lying under their feet, suddenly I have seen him reappear, 
shaking his terrible locks at his assailants, scattering them before 
him with one sweep of his arm, and, holding aloft his flag, carry 
it, like the white plume of Navarre, in safety through the hard- 
fought field, and wave it in triumph at the termination of the 
fierce conflict. 

It has often been said that the great actor’s work dies with 
him. Who shall preserve from oblivion that magic of voice, that 
charm of form, of look, of gesture, through which his soul has 
spoken to his fellow-men with such resistless eloquence? His 
excellence may linger long in the traditions of the world; but he 
remains the shadow of a mighty name. It is so with the orator 
in respect to his manner of delivering his speeches. It is true that 
the ability of the great orator may be recognized in his orations. 
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We may read them with eyes suffused with tears, and with hearts 
thrilled as by a trumpet-blast, and to some extent perceive and 
appreciate the causes of his wonderful power in swaying at will 
multitudes of men; and yet we exclaim, ‘“* Would that we could 
have heard the great orator himself deliver these noble passages !”’ 
“’*T were worth ten years of peaceful life” to have heard Demos- 
thenes speaking for the crown; or Cicero pleading for the citi- 
zenship of Archias; or Mirabeau shouting, ‘ If I shake my terrible 
locks, all France trembles!” or Burke or Sheridan at the trial of 
Warren Hastings; or Webster in reply to Hayne; or any great 
orator in his most impassioned moments. ‘ True eloquence 
must exist in the man, in the subject, and in the occasion;”’ 
most of all, in the man. Therefore we desire to stand in the 
personal presence of the great speaker; to behold “the sea of 
upturned faces ;’’ to sympathize with the excited multitude ; 
to read the importance of the occasion in all eyes; to hear 
the tones of that wonderful instrument, the human voice; to 
observe the graceful or vehement gesture ; to mark * the high 
purpose, the firm resolve, the dauntless spirit, speaking on the 
tongue, beaming from the eye, and urging the whole man on- 
ward, right onward, to his object.” Not by reading him in the 
closet, but by hearing him in the public assembly or the forum, 
do we know the great orator, and understand what Demosthenes 
meant when he said that the first, second, and third requisite of 
an orator is ‘action, action, action!’’ meaning thereby every 
bodily element of expressing his thought. 

The great lawyer and advocate is even worse off than the great 
public speaker in respect to posthumous fame, because few but 
professional men read or understand or care for arguments 
delivered before a court of law. The fame of such men as 
Pinkney, Dexter, and Choate, as forensic orators, is even now 
traditional. 

Three most eminent orators have appeared in this country 
during this century, all born in New England, and all of na- 
tional reputation, — Webster, Everett, and Choate; Webster 
and Choate distinguished in the public assembly, at the bar, and 
in the senate, and Everett in the first arena. If asked in which 
sphere each was pre-eminent, I should answer, ‘* Webster in ar- 
guing a very important and complicated question of constitu- 
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tional law, Everett upon the academic and popular platform, 
and Choate before a jury.” 

The name of Rufus Choate suggests the names of his distin- 
guished contemporaries ; and I may be excused for a brief notice 
of them as orators, as I happened to hear them all in their best 
moments. 

If any man could be said to wield thunderbolts, it was Web- 
ster in his most vigorous days. He was then sometimes ‘“ the 
sea in a storm:” in his later days, he was “ the sea in a calm.” 
In the latter period he was slow, unimpassioned, deliberate ; 
in manner like a very good reader. In his prime, when he be- 
came interested in the discussion of some important topic, and 
was warmed by the subject, or simply by the action of his own 
mind, his elocution was various, animated, and powerful. He 
had at times, also, a third manner, as different from either of 
the others as if it were that of a different man. This was when 
he was thoroughly roused and excited by opposition, or wrought 
up to the highest pitch by his intense interest in the subject. He 
was then very vehement, and poured forth a torrent of words ; his 
voice was loud, and on a high key; his gestures perpetual and 
violent; his face alternately flushed and pale. He overwhelmed 
and oppressed as well as convinced. A clergyman, who heard 
him in the Massachusetts Convention in 1820, told me, that, in 
one of his speeches there, Webster was like a raging lion. The 
contrast between this and his latter manner was remarkable. 

It was my good fortune often to hear Webster at Faneuil 
Hall in his palmiest days. I have seen him when every nerve 
was quivering with excitement, when his gestures were most 
violent, when he was shouting at the top of his clarion voice, 
when the lightnings of passion were playing across his dark face 
as upon a thunder-cloud. I marked the terrible effect, when, 
after repeated assaults— each more damaging than the pre- 
ceding —upon the position of an opponent, he launched with 
superhuman strength the thunderbolt that sped straight to its 
mark, and demolished all before it. The air seemed filled with 
the reverberations of the deep-mouthed thunder. 

In a speech which he delivered in Boston shortly after “ nul- 
lification ” times, I remember his referring to Hayne’s speaking 
of ‘*‘one Nathan Dane.” Mr. Webster always considered Dane 
as the author of the celebrated North-western Ordinance, by 
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which that large territory was consecrated for ever to freedom. 
He exclaimed very scornfully, “Mr. Hayne calls him one Na- 
than Dane! I tell you, fellow-citizens, that, as the author of 
the North-western Ordinance, Nathan Dane’s name is as immor- 
tal as if it were written on yonder firmament, blazing for ever 
between Orion and the Pleiades.”! It is impossible to give 
an idea of the effect which Webster’s delivery of these words 
produced. Throwing back his head, raising his face towards the 
heavens, lifting both arms in front of him, and pointing upwards 
to the overarching sky, so magnificent was his attitude, and so 
thrilling the tones of his voice, that we almost seemed to see the 
starry characters shining in eternal lustre upon the firmament. 
The effect was sublime. I have never seen it equalled upon 
the stage, — not even by the greatest actor. 

Everett was a graceful, persuasive, delightful, mellifluous 
speaker. We were borne along upon the stream of his eloquence 
as upon a beautiful river springing from the Delphian Parnassus 
sacred to Apollo and the Muses; wandering through classic 
groves, 


“Where the Attic birds 
Trill their thick-warbled notes the summer long ; ” 


by Athens, mother of arts and eloquence, and past the glories of 
its Acropolis; by flowery Hymettus and its murmuring bees; 
lingering by battle-fields where man gained immortality by dying 
for truth and country; meandering through Arcadian pastures 
dotted with flocks and herds, 


“ With lasses chanting o’er the pail, 
And shepherds piping in the dale ;” 


flowing through the plains of sunny Italy, and by the walls of im- 
perial Rome ; sweeping through pathless forests, listening to the 
whispering pines, and catching the faint’sound of the settler’s axe 
as he clears an opening in the wilderness ; now spreading out into 
a beautiful lake, in whose serene bosom are reflected the fairest 
scenes of earth and sky ; then narrowing its course, and running, ~ 
with shuddering waters and impetuous torrent, through some 


1 Mr. Winthrop, in his oration on the last Fourth of July, states that Mr. Web- 
ster made use of this grand figure in reference to John Hancock’s signature of the 
Declaration of Independence. I myself heard Webster, in Faneuil Hall, apply it to 
Mr. Dane. 
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dark ravine, fit place for wholesale murder in a tyrant’s cause ; 
and again, escaping, and welcoming the free heavens and the 
gladsome light with a tuneful ripple in which is always heard the 
song of the infant brook learnt far up among the misty moun- 
tain-tops ; then, rolling with deeper, stronger current, by storied 
castles and ivy-mantled towers, murmuring their legends of love 
and glory; until at last, swollen into a broad, deep, swift, and 
majestic river by countless tributaries from every clime and coun- 
try, and bearing on its breast “ the solidest treasures of human 
wisdom and the fairest harvests of poesy and wit,” the voyage 
is, alas! too soon ended, even while we exclaim, * Flow on for 
ever, beautiful river, still for ever flow thou on,” and its voice 
of many waters is lost in the murmurs of the all-receiving sea. 

During the jubilee held in Boston on the occasion of the com- 
pletion of certain railroads, a dinner was given to all the guests 
in a large tent on the Common. Mr. Everett was invited to 
speak; and his subject was, of course, railroads. After mention- 
ing the objections sometimes made to them, — that passengers 
cannot enjoy the scenery, however beautiful, through which they 
are whirled at great speed, — he said, “ But let us see whether, on 
the other hand, there is not a great compensating advantage to 
the denizens of the country ;” and then, in illustrating this idea, 
he gave a description of the coming in of the ground-swell of the 
ocean upon the shore, in which the words and the clauses, as 
delivered by him, sounded like the march of the mountain-wave 
itself. I think there is nothing of its kind, in prose, superior to 
it in the English language. He said, — 

“But for the much greater cheapness of transit on railroads, 
how many thousands might be obliged to spend all their lives in 
the country, without ever being able to visit the sea-coast, and to 
behold that most magnificent of all spectacles, a glorious combing 
wave, as in long line it slowly approaches the shore, gradually 
rising higher and higher, until at last, its green crest bending 
over in the most graceful of all curves, it dashes into snow-white 
foam, and runs and spreads and dies along the whispering 
sands!” 

The voice of the orator had a dying fall, that melted into 
silence with the dying wave. I heard exclamations of ‘ Beauti- 
ful, beautiful!” all around me; and a thrill of delight ran all 
over the immense audience, as a field of wheat bends and ripples 
before the breeze. 
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When Sir Joshua Reynolds delivered the last of his discourses 
before the Royal Academy of Art, Edmund Burke went up to 
him at the close of the lecture, and said to him, in the words of 
Milton, — 

angel ended, and in Adam’s ear 


So charming left his voice, that he awhile 
Thought him still speaking, still stood fixed to hear.” 


Everett related this anecdote, and complimented Choate by 
applying these lines to him. This compliment, probably the most 
exquisite ever paid to any speaker, was equally merited by Ever- 
ett himself. I have known a vast audience, for some moments 
after he ceased speaking, stand hushed in the deepest silence, as 
if still spell-bound by the sweet strains of his eloquence, and 
intently listening to catch their faintest echoes. 

How truly these words in Dr. Johnson’s epitaph on Goldsmith 
apply to Everett ! — 

“ Nullum quod tetigit non ornavit. 
Affectuum potens, at /enis dominator ; 
Ingenio sublimis, vividus, versatilis ; 
Oratione grandis, nitidus, venustus.” 


Mr. Choate was very different, as an orator, from either Web- 
ster or Everett. He was entirely sui generis. I have said that 
in court his whole object was to make the jury believe in him 
and his client. To that one end all his energies were devoted ; 
and so successful was he, that no jury returned a verdict against 
him without wishing that it had been possible for them to render 
it the other way. I have sometimes entered the court-house, 
and, ascending the stone stairway, heard Choate screaming with 
all his might. I have said to myself that he was ‘ tearing a 
passion to rags, — to very tatters,””— and that I would not be 
affected by him ; and yet in a few minutes I would find myself 
coming under the influence of the magician’s spell, and soon 
vielding to the charm altogether. There was certainly a per- 
sonal magnetism about the man which produced strange effects. 
We stood upon enchanted ground. At the wave of his magic 
wand, vapors appeared to ascend from the earth and affect the 
brain, and we saw visions. We were living in another world: 
we had lost our hold of the “sure and firm-set earth,” and 
would not have been surprised at any moment if it had opened 
and filled the air with the most splendid coruscations. 
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The great secret of the power of Mr. Choate’s eloquence was 
his intense earnestness, arising from his emotional nature, so 
that he seemed to feel every word he uttered. Subsidiary to 
this—at times relieving and at times deepening its effect — 
were all the rich gifts and accomplishments which he possessed. 

In his speech on the Judicial Tenure, in the Massachusetts 
Convention (1853), after saying that the judge must be honest, 
upright, and impartial,—no respecter of persons,—he pro- 
nounced this noble sentence, in his most impressive tones, amid 
the breathless attention of all around him : — 

“Tf Athens comes before him to demand that the cup of hem- 
lock be put to the lips of the wisest of men, and he believes 
that he has not corrupted the youth. nor omitted to worship the 
gods of the city, nor introduced new divinities of his own, he must 
deliver him, although the thunder light on the unterrified brow.” 

It may be added that Mr. Choate, in this most eloquent 
speech, delivered by him when he was almost prostrated by 
sickness, carried the convention with him. 

Every writer who attempts an essay upon Mr. Choate ex- 
presses disappointment at not being able to give a better idea of 
this strange and incomprehensible orator to those who never 
heard him. But how can he expect to succeed? Can an idea 
of Jenny Lind’s singing be conveyed to those who have not 
heard her? Who would undertake to describe Paganini’s play- 
ing to those who had never listened to the performances of 
the marvellous violinist? Indeed,—I say it in no disparaging 
sense, — Choate appears to me to have been the Paganini of ad- 
vocates, I refer merely to the delivery: as unique, as weird, as 
mysterious, as eccentric, as wonderful and inexplicable a phe- 
nomenon in oratory, as Paganini was in music. There was also 
some personal resemblance between the two men,—in nervous 
organization, in the spare habit of body, in the sad expression of 
the haggard countenance when in repose, in the blazing eyes 
when excited. 

No one who was well acquainted with Mr. Choate can read 
without tears the touching passage in the letter of Mr. Hillard 
— almost his lifelong friend — from on board the Cunard steamer 
in which Mr. Choate had taken passage for Europe, in the hope 
of recruiting his health. Mr. Hillard writes, * From the mo- 
ment I first looked upon him, on the morning of the day that we 


@ 


we 86 


SOME REMINISCENCES OF RUFUS CHOATE. 23 


sailed, I felt assured that the hand of death was on him. He 
was always lying at full-length upon the sofa, and perfectly 

quiet, though not reading, or listening to reading. This in itself, 

in one with so active a brain and restless an organization as his, 

was an ominous sign.” It is well known that Mr. Choate, being 

unable to proceed on the voyage, was landed at Halifax, where, 

on the 13th of July, 1859, he died in a room from whose window 

he had, almost to the last, looked upon the sea, by the side of 
which he was born, and which he had so long and habitually 

loved. 

The sorrow for his death was deep and universal. Every one 
felt “* what shadows we are, and what shadows we pursue,” when 
he knew that the eloquent tongue was silent, the flashing eye 
closed, the teeming brain become a clod of the valley, and that a 
life which had been so full of energy and splendor, so crowded 
and crowned with intellectual achievements and triumphs, had 
passed away for ever like a vapor. The lines of Wordsworth, 
quoted by Mr. Choate in his eulogy upon Harrison, recurred : — 


“Whither is fled the visionary gleam / 
Where is it now, the glory and the dream?” 


But, turning now from his professional career, with all its re- 
nown and lustre, what consolation do we derive from the beautiful 
traits of his private character! — his modesty and amiability ; his 
utter freedom from envy or vanity; his courtesy to every oppo- 
nent, and hearty appreciation of his: merits; his kindness and 
generosity to all the younger brethren ; the simplicity and sweet- 
ness of his: nature; his love for the pure and honorable, and for 
the fame which follows, not that which is run after. 

He has “ put off this mortal, and put on immortality.” He 
lives, and will for ever live, in the affections of relatives and 
friends, in the remembrance of his many virtues and brilliant 
qualities, in the love and admiration of his professional brethren, 
in the gratitude of many to whom he spoke the encouraging 
word and extended the helping hand, and in the annals of the 
country which he loved and cherished with his whole heart. 


GEORGE W. MINNs. 
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ON THE TRIAL BY JURY. 
ITS ORIGIN. 


THE institution of the jury has always been the object of extraor- 
dinary interest, and it has been treated from every possible 
point of view. In addition to the question of its general utility, 
the extent of its applicability, and the most practicable form to 
be assigned it in the economy of judicial procedure, the question 
of its origin, its historical explanation, has always possessed a 
lively interest for critical minds among both jurists and historians. 
Nevertheless, it has always proved a baffling one, and legal 
writers have been obliged to content themselves with saying 
that the origin of the institution is “so remote, that it has 
not hitherto been satisfactorily traced.”! The labors of Reeves, 
Hallam, Palgrave, Starkie, and Forsyth, have done much to 
throw light upon its earlier history in England, and to correct 
popular errors concerning it; but not even Palgrave was able 
to speak the final word upon the question of its origin. As 
the modern jury was confined, until the era of the French 
Revolution, to the English system of procedure, and those sys- 
tems, like our own, derived from the English, the investigations 
into its origin and history were chiefly confined to English schol- 
ars. When, however, as one result of the French Revolution, 
the jury system was introduced into France, including the French 
Rhenish provinces, occasion was given for a vast amount of 
writing upon it, both dogmatical and historical. The prevailing 
notions of the epoch, however, full of contempt for the past as 
they were, were calculated to hinder effectually any thing like a 
just appreciation of an institution having its roots so unqualifiedly 
in the past as trial by jury. The result of this state of mind ap- 
peared in the mongrel form of the jury, for criminal cases only, 
which was ingrafted upon the French national procedure. The 
example of France, and the fact that the Rhenish provinces con- 
tinued the use of the criminal jury after they had thrown off the 
yoke of Napoleon, served to call the attention of the rest of 
Germany to the institution as a means of remedying the abomina- 
ble system of procedure then in force there. 


1 Stephen, New Com. (partly founded on Blackstone), iii. 573, 7th ed. 


ON THE TRIAL BY JURY. 25 


Accordingly, in the changes consequent upon the political dis- 
turbances of 1848-49, a more or less exact copy of the French 
criminal jury was introduced into the judicial systems of most of the 
states of Germany. This movement was accompanied by extraor- 
dinary literary activity on the part of the German jurists, having 
for its object the nature, and especially the origin and history, of 
the novel institution, and not a few of the greatest names of 
Germany are to be found among the authors of the articles in 
legal reviews, monographs, or more voluminous works, devoted 
to a solution of this interesting question. 

The unification of the German States by the formation of the 
German Empire raised afresh the question of the formation of a 
uniform system of procedure ; and prominent among the features 
of the schemes proposed looking to that end is the introduction 
of the civil jury.1. While, therefore, in this country, there are 
unmistakable signs of dissatisfaction with the working of the civil 
jury,” the most distinguished jurists of Germany are advocating 
its incorporation into their own system of procedure substantially 
as it exists in England and in this country. 

As though to aid and illustrate these propositions for the wider 
practical application of the institution, German scholarship has 
made a very valuable contribution to the whole subject in the work 
of Brunner, on the Origin of Trial by Jury,’ a work of which it 
is not too much to say, that it has put a new phase upon the 
question, and rendered necessary the rewriting of all the histori- 
cal literature on the jury. Before giving its results, it will be 

1 See, for example, the Verhandlungen des 9ten deutschen Juristentages, vol. ii. 
pp. 317, 334, et seq. 

2 The Harvard Law School signalled its admission as an integral part of the Uni- 
versity this year by a thesis, by a Candidatus Juris, on “ The Argument against 
requiring Juries to be Unanimous in Civil Cases.” From a similar motive spring the 
various proposals for the establishment of commercial courts (Handelsgerichte), like 
those of the Continent, and the laws like that of Massachusetts (Laws of 1874, c. 248), 
by which the court may require all cases desired to be tried by jury to be entered on a 
separate list under certain regulations as to time, &c.: /.e., all causes are tried, as of 
course, without jury ; but, if a jury is wanted by a party, he can have one by taking 


certain positive steps to secure it. It is said that the result of this regulation has 
been greatly to diminish the number of jury-trials. 

8 Entstehung der Schwurgerichte, Von Dr. Heinrich Brunner, Berlin, 1872. 

4 The New York publisher of a reprint of Forsyth’s History of Trial by Jury 
as a “new edition by William Appleton Morgan, Esq.,” under date of 1875, seems 
to have thought otherwise. The appearance of Mr. Forsyth’s valuable work a 
quarter of a century after its original publication, with no intimation of its proper 
date within its four corners, and no allusion to the intervening literature, gives it a 
singularly anachronistic air. 


26 ON THE TRIAL BY JURY. 


worth while to glance at the numerous opinions which have 
heretofore been put forth from time to time, and which mark 
the advances made in the solution of the question. 

It is well known that the present form of the jury had its 
origin in England. The jury, with its present functions, reaches 
back to about the middle of the sixteenth century, and from that 
date its history has been more than once sketched. It is then only 
with the origin of that judicial germ out of which, in strict his- 
torical process, the jury has developed, that we have to do. 

If this germ had its origin in England, we must look for it 
in the Celtic or Welsh folk-laws; in the judicial system of 
the Anglo-Saxons; or, finally, in the Anglo-Norman system 
built up after the Norman conquest. All of these theories 
have had their advocates. The first view was suggested and 
maintained by Sir Richard Philipps,} and more minutely set 
forth by Probert. According to the latter, it was Asser, the 
Welsh bishop, who got the ear of King Alfred, and persuaded 
him of the utility of the institution.? 

The derivation from the Anglo-Saxons is deserving of more 
consideration. Until the time of Reeves, it was the generally 
accepted opinion in England that the jury was to be reférred to 
the Anglo-Saxons. The popular belief, adopted also by some 
writers, was, that it was a creation of Alfred, a derivation now 
long accepted as purely mythical. A general Anglo-Saxon 
origin is asserted by Sir Henry Spelman,’ and by Selden,’ among 
the older writers; and by Coke,® Turner,’ and Blackstone,® 
among more modern authors. G. L. v. Maurer® thought the 
English jury of Anglo-Saxon origin, and conceived that it grew 


1 On the Powers and Duties of Juries, p. 319. 

2 The Ancient Laws of Cambria, pref. p. 4: “ They (the Welsh Triads) induce 
us to conclude that the Saxons did not bring this inestimable privilege with them 
from the extensive forests of Germany, but derived it from the eternal blue hills of 
Cambria.” 

3 Hale, Hist. of Com. Law, 174, 336,n. A, 6th ed. ; Hume, Hist. Eng.,i.c.2. Fin- 
lason, however, Pref. to Reeves, Hist. Eng. Law, p. lxii, does not hesitate to quote 
the Mirror’s account of Alfred’s hanging several judges for condemning the prisoner 
“where the jury were not unanimous, or were in doubt.” 

* Glossarium Archeologicum, in verb. Jurata. 

5 Analecton Anglo-brittanicon, 1. ii. c. 6. 6 3 Rep., pref. p. xi. 

7 Hist. of the Manners, Landed Property, Government, &c., of the Anglo-Saxons, 
b. v. c. 9. 

§ Com. iv. c. 83. See, however, Com. iii. c. 23. 

® Geschichte des altgermanischen . . . Gerichtsverfahrens, 107-110. 
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out of the system of compurgators, working, however, in con- 
junction with the assumed Anglo-Saxon institution of the 
Frankpledge.! Phillips, in his History of the Anglo-Saxon Law? 
in answer to the question, Was the jury known to the Anglo- 
Saxons? decides that the first instance of trial by jury in Eng- 
land is that between Gundulph and Pichot, given by Hickes,’ 
in the time of William the Conqueror. In a subsequent work, 
however,‘ he says, that from the undeniable resemblance of the 
turatores with the compurgators, on the one hand, and with the 
old German lay, or popular judges or deciders, called Schiffen, 
on the other, it seems not improbable that the institution of 
the jury in England was derived from a gradual union of these 
two; and he seems disposed to conclude that this union first 
took place among the Anglo-Saxons.® Wilhelm Maurer found 
what seemed to him indications of the jury among the Anglo- 
Saxons, which he set forth in his treatise on Anglo-Saxon 
Mark-Courts.6 Sir Francis Palgrave, a great authority, con- 
cluded, that although “in criminal cases the jury appears to 
have been unknown until enacted by the Conqueror,” yet the 
trial by sworn witnesses employed by the Anglo-Saxons in the 
decision of rights of property may be considered the judicial 
germ of the jury in civil cases.’ Forsyth expressly denied the 
existence of the jury among the Anglo-Saxons, and he places 
the era of its origin a century after the conquest.6 He thought 
it ‘* capable almost of demonstration,” however, that the English 
jury was of indigenous growth, and was not copied nor borrowed 
from any of the tribunals that existed on the Continent;* and he 
was “ persuaded that the rise of the jury system may be traced, 
as a gradual and natural sequence, from the modes of trial in use 
amongst the Anglo-Saxons and Anglo-Normans, both before and 


1 Von Maurer, Ueber die Freipflege, 1848. 

2 Versuch einer Darstellung des angelsichsischen Rechts, § lix. 

3 Textus Rossensis, Thes. Diss. Epis., p. 38 et seg. 

4 Englische Reichs- und Rechtsgeschichte, ii. 287. 

5 See Nicholson, Pref. ad Wilkins. ed Leg. Anglo-Sax., p. ix et seq. 

6 An Inquiry into Anglo-Saxon Mark-Courts, and their Relation to Manorial and 
Municipal Institutions, and Trial by Jury. See same in Zeitschrift fiir deutsches 
Recht, xvi. 201 et seq. 

7 The Rise and Progress of the English Commonwealth, i. 256, 243 ; ii. p. excii 
et passim. It is to Palgrave that we owe the first instructive presentation of the sub- 
ject to be found in English. 

8 History of Trial by Jury, c. iv. sect. 1, 1853. ® Id., c. i. sect. 2. 


) 
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after the conquest.” ! Analogous to the opinion of Forsyth 
appears to have been that of Cock,? who considered the jury as 
a result of Norman forms ingrafted upon the procedure in the 
Anglo-Saxon popular courts, and that the germ of the institution 
was to be found in the latter. As supporting a purely Anglo- 
Norman origin is to be mentioned that serviceable and volu- 
minous writer on the jury, Biener, in his first work touching 
this subject.2 He grounded his conclusion of an indigenous 
origin on the fact that the institution appeared much more 
sharply defined and regulated in England than as found in 
Normandy; and the Norman forms of procedure appeared to 
him, as to Forsyth, only a not very exact copy of the English.* 

If, on the other hand, the jury was not indigenous to England, 
whence, and by whom, and in what form, was it brought thither ? 
Four ways are conceivable, all of which have had their support- 
ers. The jury may have been introduced by the Roman con- 
querors of Britain, by the Danish invaders, by the Saxons, or, 
lastly, by the Normans. The first theory is not of great age, 
and owes its origin to Finlason, who supports it in his edition of 
Reeves’s History of the English Law.’ He is probably the only 
representative of this theory. The Danish derivation was sug- 
gested by Wormius,® and revived in modern times by the Dane 
Worsaae, in his Danish Conquest of England and Normandy.’ 
Incidentally, also, no less an authority than Konrad Maurer ® 
intimates his belief in the Danish origin of a passage in the laws 
of Ethelred, which seems to point to a jury of accusation more 

1 History of Trial by Jury, c. i. sect. 1. 

2 Henrici Cock Commentatio de Indiciis Iuratorum, Lugd. Bat. 1821. See re- 
view of this prize-essay in the Hermes, 1822, i.; Biener, Beitrige zu der Geschichte 
des Inquisitionsprocesses, und des Geschwornengerichts, p. 237. 

3 Beitriige zu der Geschichte des Inquisitionsprocesses, und des Geschwornen- 
gerichts, 232-3. 

* “Das norminnische Verfahren erscheint mehr als eine freiere Nachbildung, 
welche die Hauptideen festhilt,” id. p. 232. 

5 Reeves, History of the English Law, pref. pp. xviii-xxii, p. 187, n. b. See 
Biener, Das englische Geschwornengericht, i. p. 14. For a possible distant connec- 
tion of the jury with the Roman law through the summary processes of the latter in 
matters of the imperial treasury, see Palgrave, Eng. Com., i. 271; Brunner, Schwur- 
gerichte, 87 and n. 1; Stubbs, Con. Hist. Eng., i. 618, 2d ed.; with reference to Cod. 
Theod., x, 10,1. 11; x, 8, 1. 2; x, 10, 1. 29. 

6 In Danicorum Monumenta, 1. i., c. 10, p. 91 et seq. 

7 See Gottinger Gelehrte Anzeiger, No. 46, p. 1675 (1866); Brunner, Entstehung 
der Schwurgerichte, p. 14. 8 In the Kritische Ueberschau, v, 889 & n. 2. 
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undeniably than any other passage in the laws of the Anglo- 
Saxon period.! 

The supporters of the theory, that the jury was brought into 
England by the Anglo-Saxons, hold also to the opinion, more or 
less rigorously supported by proof, that the original of the insti- 
tution was one common to the whole Germanic race, and was in 
process of time lost among other peoples, and developed alone 
among the Anglo-Saxons on English soil. Blackstone says that - 
“the general constitution of this admirable criterion of truth, and 
most important guardian both of public and private liberty, we 
owe to our Saxon ancestors ;” ? and that “ we find traces of juries 
in the laws of all those nations which adopted the feudal system, 
as in Germany, France, and Italy.”® Montesquieu says, with 
characteristic vivacity, that the English jury was found in the 
German woods. Mythical explanations are not wanting again 
here. The ecclesiastic Nicholson traced the institution back to 
a decree of Odin himself, and gives many interesting particulars.® 
A German savant, with characteristic accuracy, fixes the date of 
this decree for the year 100 B. C.° 

Those who have derived the jury from the Germanic races have 
generally sought to show that its germ existed in some portion of 
the system of procedure in force among those peoples, and that in 
course of time, by a process familiar to students of judicial institu- 
tions, it has been transformed by successive changes into its present 
form. Savigny, in referring to the distinction between the Ger- 
man Schéffen and the Roman iudices, in that the former decided 
both law and fact, and the Graf merely presided, while in Roman 
procedure the labor was divided between the magistratus and the 
tudices, says it is very remarkable that the English jury, which so 


1 Laws of Ethelred, Conc. Wanetungense, iii.; Schmid, Gesetze der Angelsach- 
sen, 213; Thorpe, Anc. Laws and Inst. of England, i. 392-395. 

2 Com. iv. c. 33. 

3 Com. iii. c. 28. See Millar, Historical View of the English Government, vol. i. 
p- 187 et seq., 328 et seg. ; Le Grand de Laleu, Recherches sur |’Administration de la 
Justice criminelle chez les Frangais, etc., 163 et seq. 

* Esprit des Lois, 1. xi., c. vi.; 1. xxx., c. xviii. Nath. Bacon, Peieiains’ nm the 
Government of England, c. 28. Cock, followed by Brunner, attributes the Distourse 
to Lord Bacon himself. 

5 Pref. de Iure feudali veterum Saxonum, ad Wilkins., Leg. Anglo-Sax., p.| xi. 

6 Dr. Kletke, editor of Blankensee, Schwurgerichte, 1848. He says one my well 
conclude “dass Odin um das Jahr 100 vor Christi Geburt der Stifter der nordi- 
schen Reiche, auch der Stifter der Geschwornengerichte war,” p. 53. | 
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naturally appears to have arisen out of the Germanic Schoffen 
courts, in this important point agrees rather with the Roman than 
with the Germanic system, a fact which he declared himself un- 
able to explain.! Jacob Grimm also found an incontestable con- 
nection between the German Schéffen and the English jury.” 
Subsequently, however,® Grimm seems to have accepted as his own 
the theory of Phillips, already given,‘ of a combination of Schéffen 
and compurgators. The theory of Rogge was, that the jury was 
simply a transformation of the system of compurgators.6 The 
jury of accusation he derived from the compurgators called by the 
accuser to substantiate his complaint, the trial-jury from the 
compurgators of the accused produced by him to support his de- 
fence. The theory of Rogge was substantially adopted by Gun- 
dermann.? Michelsen derived the jury from the compurgators of 
the Anglo-Saxons, modified by the institution of the ordeal, an 
idea peculiar, probably, to this author. The germ of the jury was 
not peculiar to the Anglo-Saxons. Michelsen found it common 
to all the races living around the North Sea. Among some of 
them it died out in the middle ages, among others in the sixteenth 
and seventeenth century, and preserved itself alone in England.§ 

Késtlin’s ® theory seems to have been that the jury is the out- 


1 Savigny, Rém. Recht im Mittelalter, 2d ed., i. 258,n.h. See Leue, Das Schéf- 
fengericht, 275 et seqg.; the academic essay of Reynolds, De vera iudicii iuratorum 
origine, natura et indole, for an attempt to explain the difficulty raised by Savigny. 

2 Deutsche Rechtsalterthiimer, 2d ed., p. 785 et seq.: “ Daraus folgt aber ein un- 
verkennbarer Zusammenhang zwischen den altdeutschen Urtheilern und dem heu- 
tigen Geschwornengericht in England und Frankreich.” 

3 Id. p. 956. * Englische Reichs- und Rechtsgeschichte, ii. p. 287. 

5 Gerichtswesen der Germanen, § 44, p. 242. 

6 Rogge’s work is cited by Forsyth, and is by him quite incorrectly accredited with 
the support of the Schéffen theory. Hist. Trial by Jury, c. i. Rogge’s idea is one 
step in advance of that theory, inasmuch as, in archaic process, compurgation was 
a method of proof, as was the jury during many centuries of its existence. Rogge’s 
words are, “ Die gewohnliche Theorie und auch die Meinige ist, dass das Geschwor- 
nengericht aus dem Institute der Eideshelfer hervorgegangen ist,” id. p. 242. 

7 Entstehung der Jury in England; id. Englisches Privatrecht; id. Ueber die 
Einstimmigkeit der Geschwornen. So perhaps Spence, Inquiry into the Origin of 
the Laws and Political Institutions of Modern Europe. But see id., p. 200. 

8 Michelsen, Ueber die Genesis der Jury, p. 166, et passim. See Wilda, in Ver- 
handlungen der Germanisten zu Liibeck, p. 251 et seg.: Ueber den Ursprung der 
Geschwornengerichte. ‘ 

9 Wendepunkt des deutschen Strafverfahrens; Das Geschwornengericht fiir 
Nichtjuristen dargestellt ; Die Entstehung und Fortbildung der Jury auf englischem 
Boden, in Zeitschrift fiir deutsches Recht, xii. 406. 
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growth of a union of compurgators, and the formal method of | 
proof by witnesses (Zeugenbeweis), under the old German pro- 

cedure; while, according to Rintel,! still another element was 

necessary, and the jury sprang from a combination of Schéffen, 

compurgators, and formal witnesses. 

The early character of the jury as a body of witnesses, first 
made clear through the labors of Palgrave,* and familiar to us 
since his time, was first elucidated in Germany by Biener,’ and 
was afterwards recognized by Homeyer, who found the precursor 
of the jury in the institution of community or neighborhood 
witnesses as existing among the Anglo-Saxons,‘ thus favoring 
the general Germanic origin of the jury, and its introduction into 
England through the Anglo-Saxons. 

The introduction of the jury into England from the Continent, 
by way of Normandy, has had an equally distinguished support. 
Palgrave thought the criminal jury, at least, of Norman origin,® 
and before him Reeves, who generally reflects in his work the 
best opinion of his time, had already adopted the theory of a 
derivation by way of Normandy.® On the authority of Hickes,’ 
the only one of the older writers favoring the derivation from 
Normandy, Reeves adopted the theory that the Normans acquired 
the institution from their Northern home. The authority followed 
by Hickes was, in turn, Saxo Grammaticus, in whose work oc- 


1 Von der Jury . . . ihre Geschichte, etc., 1844. 

2 See also Hallam, Europe during the Middle Ages, 12th ed., ii. 283, 385, 390; Mack- 
intosh, Hist. Eng., i. p. 273. 

% Abhandlungen aus dem Gebiete der Rechtsgeschichte, i. p. 13 et seg.; Das 
englische Geschwornengerichte, i. p. 153 et seg. 

4 “ Wohl aber finden wir es in dem Zeugniss der Nachbarschaft, die in Besitz- und 
Eigenth hen zugezogen werden.” Sachsenspiegel, ii. p.621; id. in Berliner 
Jahrbiicher Apr. 1830, p. 554 et seg. See Laband, Die vermégensrechtlichen Klagen, 
etc., p. 219 et seg. 

5 Sup., p. 27. 

® Reeves, History of the English Law, ed. Finlason, i. p. 137 et seg. Crabb, His- 
tory of English Law, 29, 48. On the jury in Normandy, see Couppey, Tableau de 
l’ Administration de la Justice criminelle en Normandie dans le cours du moyen-age, 
et specialement dans le temps de l’empire Anglo-Normande, en Mémoires de la Société 
Royale académique de Cherbourg, 1835; id., Du Jury en Normandie dans le moyen- 
age, etc., id. 1838; id., De la preuve judiciaire au moyen-age en Normandie, id. 1847 ; 
De la Moriniére, Etudes historiques sur les Institutions, les Lois, et les Coutumes de 
la Normandie, Revue de Rouen et de la Normandie, 1838; Rathéry, Etudes histo- 
riques sur les Institutions judiciaires de la Normandie, 1839. 

7 Hickesius, Linguarum Vet. Septen. Thes. ii., De antiq. litt. Septen. utilitate, 
etc., Diss. Epis. * 
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curs a description of the Scandinavian Nembda,! an institution 
supposed by Blackstone, as well as by Hickes and Reeves, to be 
the prototype of the jury.? Biener, in his principal work on the 
jury, records himself as favoring the derivation of every form of 
the institution from Normandy,’ and in other connections, the 
Northern origin. Konrad Maurer, perhaps the best living 
authority on Scandinavian and Icelandic institutions, found the 
common root of the jury among the Northern peoples in the com- 
munity witnesses, which developed later in different races, and 
so in Normandy formed the pattern for the English jury.6 The 
treatise of Repp® attempted to show the existence of the jury in 
the Northern countries, and its connection with the English insti- 
tution. The author, however, mixes up the different kinds of 
primitive courts in those countries, and, from ignorance of the 
real nature of the English jury, falls into the same error, made, 
as we have already seen, by so many German writers, of finding 
a connection between the jury and the various bodies of lay 
judges, known in German law by the name of Schiffen, and 
variously designated in Iceland and Scandinavia.’ Similarly fruit- 
less was an attempt of Dahlmann® to trace the jury from a Nor- 
wegian popular court composed of twelve men. The general 
Germanic origin of the jury is implied in the treatise of Prof. 
Gneist.2 The author distinguishes as necessary factors, that 
went to make the present institution, an old Germanic element, 
an Anglo-Saxon element, and a Norman element.?° 

! Saxonis Grammatici Historia Danica, ed. 1839, i. 1. 9, p. 447. 

2 Bl. Com., iii.c. 23. Blackstone’s authority was Stiernhook, De Iure Sueonum et 
Gothorum, 1. i. c. 4. 

3 Das englische Geschwornengericht, i. p. 14. 

4 Abhandlungen aus dem Gebiete der Rechtsgeschichte, ii. p. 125 et seg. ; id. in 
Zeitschrift fiir deutsches Recht, xi. 56. 

5 Beweisverfahren nach deutschem Rechte, in Kritische Ueberschau, v. 390, 180, 
et seq. 

6 A historical treatise on Tryal by Jury, &c., formerly in use in Scandinavia and 
Iceland, 1832. 

7 See De la Rue, Nouveaux Essais historiques sur la ville de Caen et son arron- 
dissement: De l’Origine du Jury et son ancienne existence chez les Scandinaves et 
en Normandie; John, Dissertatio. In fontibus antiq. Iuris Dithmarici “ Nemede” 
invenitur, Qualis sit eius natura et qualis coherentia cum iuratorum iudicio Anglie 
queritur, 1860. 

8 Wegweiser durch die Geschichte der englischen Jury, in Zeitschrift fiir deut- 
sches Recht, x. 185 et seg.; id., Geschichte von Dinnemark, ii. 195, 337. 

9 Bildung der Geschwornengerichte in Deutschland. 
10 See also Gneist, Geschichte des englischen Verwaltungsrethts, 178, 264; id. 
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While the majority of those who favor the theory of the intro- 
duction into England by way of Normandy have believed that the 
latter country received it from the Norsemen, one writer alone, 
v. Daniels, contended that the Normans owed it to Frankish in- 
stitutions.! He found the germ of the jury in certain provisions 
of Charlemagne and Louis the Pious, in accordance with which the 
formal community witnesses could be summoned before the Court 
to be submitted to a preliminary examination. This process was 
called inquisitio. The book of v. Daniels is of interest, for al- 
though it missed the true solution, it came nearer the truth than 
any other of the many works on the subject previous to that of 
Brunner. The canon law has been accredited with the original em- 
ployment of the jury process. Von Méhl considered it the result 
of a transfer of the method of accusation in use in the ecclesias- 
tical courts (Sendgerichte) in the Frankish epoch into the forms 
used in the ordinary secular courts.? Meyer, in his well-known 
work on Judicial Institutions, could not find the origin of the jury 
in Europe, but traced it to Jerusalem and the procedure of the 
feudal courts established there by the crusaders, and of which 
we have an account in the Assises de Jérusalem® After Meyer's 
book was published, another derivation of the jury was promul- 
gated, which so attracted Meyer, that he retracted his own theory, 
and accepted the new one. Maciejowski, in his History of Sla- 
vonic Law, claimed the jury as original to the Slavonic race,‘ and 
the claim seemed to Meyer so well founded that he communicated 


Geschichte und heutige Gestalt der englischen Communalverfassung, 2d ed., i. 96, 
168; id. Self-Government in England, in one vol., 1871. 

1 Ursprung und Werth der Geschwornenanstalt, p. 4: ‘Der Ursprung des Ge- 
schwornengerichtes lisst sich mit vollkommener Sicherheit auf karolingisch-frink- 
ische Anordnungen zuriickfiihren, etc. 

2 Ueber das Geschwornengericht, p. 19: “Das Geschwornengericht beruht auf 
einer Uebertragung des bei den geistlichen Sendgerichten iiblichen Verfahrens auf 
das bei den Schéffengerichten gebriiuchliche Verfahren.” 

3 Meyer, Esprit, Origine, et Progrés des Institutions Judiciaires, ii. p. 185, 188, et 
seqg.: “On ne peut se défendre de supposer que la premiére idée d’attribuer au jury 
un pouvoir judiciaire n’ait passé des assises de Jérusalem dans la loi commune de 
l’Angleterre.” This theory has not yet become so widely accepted as that other 
antiquated error, io the effect that the crusader Richard of England established the 
code of maritime law, known as the Laws of Oleron, on his way back from the Holy 
Land. See Aignan, Histoire du Jury. 

* Slavische Rechtsgeschichte (translated into German by Buss and Nawrocki), 
ii. p. 83: “So mangeln dennoch die Beweise nicht dass die Geschwornengerichte 
national-slavisch waren ;” and it “ eben so entwickelt hat wie bei andern Vélkern.” 

VOL. XI. 3 
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his acceptance of the new theory to its author in a letter written 
in Latin, and added an improvement of his own to it, in accord- 
ance with which the jury owed its preservation in England to the 
institution of the Frankpledge, which he assumed the Anglo- 
Saxons carried with them to England, after borrowing the germ 
of the jury from the Slaves.’ 

The fact that the jury is composed of men chosen from the 
community at large, and is not a body made up of persons learned 
in the law, has been a fruitful source of error, not only in the esti- 
mation of the function and utility of the institution, but also in the 
investigation of its history. The exclusive contemplation of its 
popular side, and ignorance of its real nature as a whole, have led 
not only to countless comparisons and analogies more or less inac- 
curate between the jury and the various other forms of procedure 
in which the people were admitted to a share in the proceed- 
ings, and which have existed at some period among almost every 
people, ancient and modern, but also to the confounding of the 
two institutions. It is not difficult to trace many of the theories 
given above to this source, and there exist other instances still 
more striking, generally put forth by Continental writers who 
have confined their attention to the criminal jury alone as it 
exists there in modern times. Ewers? describes a court of 
twelve men which he found defined in the oldest Russian law- 
book, and which corresponded almost exactly with those popular 
or community courts which existed in all the Northern countries. 
This, he declared, contained the principle of all juries, and he 
explained the fact that they decided both law and fact by saying 
that the division of law and fact is a characteristic of a mature 
state of jurisprudence, and could not be expected to exist in 
primitive times.* Zentner, with national thoroughness, went 
much farther. In tracing the history of the jury, he began with 
the Mosaic law, as containing the first germs of the system, 
and followed it from that time down to the present.* Pettin- 


1 See Brunner, Schwurgerichte, pp. 17-19. 

2 Das iilteste Recht der Russen, p. 300. 

8 “Hier haben wir die Grundlage aller Jury, ein sehr altes, wahrscheinlich allen 
Viélkern urspriinglich gemeinschaftliches Institut.” Id., p. 300. 

4 Zentner, Das Geschwornengericht mit Oeffentlichkeit und Miindlichkeit im 
Gerichtsverfahren, in besonderer Riicksicht auf den Strafprocess, geschichtlich, recht- 
lich, und politisch betrachtet, 2d ed. 1848, p. 10. “In diesem Sinne [i.e., as folk- 
court] ist die Jury so alt als der soziale Verband, selbst sogleich so alt als das Recht 
und die Freiheit.” 
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gall! traced the jury only as far back as the Athenian Dicasts. 
The Count v. Blankensee made a similar attempt to find the jury 
among the Greeks and Romans, and to trace it thence to modern 
times. He remarked that the jury is not peculiar to any one 
people, but that he found it more fully developed among those 
ancients where the principles of liberty and equality most pre- 
vailed.? 

Phillimore’s notion of the jury is equally vague and inaccurate, 
and in attempting to prove identical principle and essence ”’ 
the Roman iudices and the English jurymen, he gives a false 
notion of both. He therefore naturally thinks it “ hardly possi- 
ble to conceive a stronger proof of that ignorance of the most 
ordinary topics connected with general jurisprudence which has 
been so long the characteristic of the most eminent lawyers in 
this country [England], than the notion so vehemently enter- 
tained, and so popularly received, that the jury is of peculiarly 
English origin.” It may, however, be said, that the habit of 
severe accuracy of thought which has made common lawyers 
the greatest in the world has always preserved them from ac- 
cepting as “identical in principle and essence ”’ institutions as 
loosely related as these two in question. 

Delisle not only found a true jury in the iudices of the Roman 
law, but undertook to show that it had maintained itself uninter- 


-ruptedly down to modern times, and that the modern jury was the 


strict continuation of the Roman institution.* A reviewer of the 
work of Meyer® and that of Rogge® also claims for the Roman 
law, if not the creation, at least a large share in the formation, of 
the modern jury. The other share is due to the Anglo-Saxon law, 
or to the old Germanic law generally.’ 


1 An Inquiry into the Use and Practice of Juries among the Greeks and Romans, 
from whence the origin of the English jury may probably be deduced. 1769. 

2 Schwurgerichte, &c., ed. 1848, by Dr. Kletke, pref. p. 1. 

3 Phillimore, Introduction to Roman Law, p. 17. Finlason is at one with Philli- 
more: “ The system of trial under the Roman law was the original of trial by jury, 
with which, in all essential respects, it was identical.”” Reeves’s History of the Com- 
mon Law, pref. p. xx. 

4 Lebastard Delisle, Précis de l’Administration de la Justice criminelle chez les 
Romains, 1841. 

5 Esprit, Origine, et Progrés des Institutions Judiciaires. 

6 Gerichtswesen der Germanen. 

7 Von Hornthal (?) in Hermes, i. 206, Leipzig, 1822. The Roman derivation is 
also favored according to Mittermaier, Deutsches Strafverfahren, i. p. 289, 4th 
ed., by Van der Does de Bye, Historia Iudicii Iuratorum, c. iii.; Wit., De Iudicio 
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The introduction of the jury into France, and thus upon the 
Continent, at the unfavorable period of the Revolution, when every 
thing took on a political aspect, and institutions, whether judicial 
or other, were generally regarded merely with reference to their 
capability of furnishing means of resistance against an oppressive 
government, led to a general diffusion of the one-sided idea of 
the jury as a purely popular or folk-court, and nearly all the 
literature on the subject is even yet tinctured by it. 

Wrong and worthless results are obtained because the defini- 
tion of the jury with which the investigations start is vague and 
inaccurate. Ambroise Buchére fixes as the theme of his investi- 
gation, in searching for the origin of the jury, the principle of 
the intervention of citizens in the decision of criminal matters. 
But, in this sense, there is no such thing, strictly speaking, as 
origines du jury, for, as Buchére says, the principle is found 
among all the ancient peoples, the Greeks, the Romans, the 
Barbarians in the middle ages, in short, it is almost universal. 
Even Laferriére does not escape the general fault, though he is, 
perhaps, a little less general in his deductions. Nevertheless, 
he finds the “identity of principle” nearly everywhere ;? and 
he even sees traces of a jury in the early period of that system 
of combined Roman and canonical procedure that prevailed in 
France until the Revolution. 

It is still with the jury in this unduly extended sense that we 
have to do in the academic prize-essay of M. Laboulaye, on the 
Criminal Law of the Romans. The jury did not originate in 
the German forest, as Montesquieu thought, and is not peculiar 
to the German races. It existed among the Romans, and earlier 
among the Greeks. In all these, its forms were analogous to 


Iuratorum Angl., p. 4; Riviere, Esquisse historique de la Lég. crim. des Romains, 
p- 19; Spence, Ingq., p. 200. 

1 “Mais pour bien comprendre l’origine de cette institution, il faut, & notre avis, 
en étudier le véritable caractére, le principe fondamental, regardé par tous les pub- 
licistes comme une garantie de la liberté publique: l’intervention des citoyens dans 
le jugement des affaires criminelles.” Etudes historiques sur les origines du jury. 
Revue Historique de Droit frangais et étranger, viii. 144, 146, et seg., 1862. 

2 “Tidentité de principe pour l’institution judiciaire existait, comme on vient le 
voir dans les coutumes Scandinaves, les coutumes Anglo-Saxonnes, le jury d’Angle- 
terre, la jurée de Normandie, etc.” Hist. du Droit frangais, v. 1. xii., c. iv., § iii., 
p. 621. 

3 Essai sur les Lois criminelles des Romains concernant la Résponsabilité des Ma- 
gistrats, p. 331 et seg. 
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those of the French jury and the English jury.1 How little 
this conception of the jury had to do with the strict historical 
derivation of the institution is shown by the fact that M. La- 
boulaye goes on in the same connection to say that these ju- 
dicial forms will always reappear whenever a people, master of 
itself and of its government, perceives that its political liberties 
can be preserved only so far as ** citizens without public functions” 
are alone called to pronounce on the honor and the life of their 
fellow-citizens.2 This idea is not peculiar to M. Laboulaye. It 
has other famous supporters. In presenting to the notice of the 
French Academy the works of Couppey*® and of Lebastard De- 
lisle,* in 1842, Alexis de Tocqueville gave utterance to an almost 
identical theory to explain the origin of the institution. The 
jury existed, no doubt, in Normandy, as M. Couppey contended, 
but it did not have its sole origin there. It existed also in Rome. 
But it is not necessary, with M. Delisle, to trace its continued 
unbroken existence in the remains of the Roman law down to 
modern times, because the jury is one of those institutions which 
come into existence, as it were, inevitably, whenever a people 
reach a certain stage of political and social development.® 
Késtlin began one of his articles on the jury with the whole- 
some declaration, that nothing is more superficial or more mis- 
leading than the attempt to derive the jury from any of the old 
Germanic popular courts, or, indeed, from the popular courts of 


1 The analogy between the Roman iudices and jurymen is one which has been often 
drawn. But what may well be called analogous is not necessarily identical; and, 
above all, a historical connection in such case is not by any means necessarily to be 
accepted. Austin points out that the :dezx, appointed, as it seems, for the occasion, 
“is rather to be regarded as a juryman taken pro re nafd from the citizens at large 
than as a permanent judicial officer.” He points out the differences, however, be- 
tween the two functionaries, and does not allow himself, except in this guarded way, 


to call the Roman index, or assessor, a juryman. Lectures on Jurisprudence, ii. 606, 
4th ed. 


2 Id., p. 387 et seq. 

3 Tableau de l'Administration de la Justice criminelle en Normandie dans le 
cours du moyen-fige, et spécialement dans le temps de l’empire Anglo-Normand, sup. 

* Précis de l’Administration de la Justice criminelle chez les Romains. Paris, 
1841, supra. 

5 “ Aussi, pour ma part ne lui assignerai-je ni l’une ui l’autre de ces sources : sui- 
vant moi le jury est une de ces institutions qui naissent spontanément dans un certain 
état social et politique. Arrivé & ce point chaque peuple le trouve de lui-méme, il n’a 
pas besoin, pour le créer, d’imiter ses prédécesseurs ou ses voisins.” Travaux de 
VAcad. des Sciences Morales et Politiques, x. 56; Revue historique de Droit fran- 
cais et étranger, xvi. 298, 308, 309. 
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the ancient world. This, however, did not prevent him, thirty 
pages farther on, from making the essentially misleading state- 
ment, that the jury “ was an instinctive creation of the spirit of 
the people.”’? The fact is exactly the contrary. The prototype 
of the jury was an innovation of the royal prerogative under the 
Frankish kings, and existed for centuries by virtue solely of the 
arbitrary will of the sovereign. It stood during all this time in 
antagonism to the Volkgeist, as manifested in the archaic formal 
procedure of the popular courts. It marked, not an assertion of 
the right of the people to a share in pronouncing judgment, but 
the birth of a strong public power able to ignore the cumbersome 
methods of procedure of the customary or people’s courts, in the 
interest of a rational mode of judicial investigation, a method 
of proof merely, in our sense of the word. Moreover, it was 
exclusively in civil matters that the jury was employed during 
the first centuries of its existence. A jury of accusation was, to 
be sure, known in Frankish times; but even that was of later 
date than the civil jury of proof, while the criminal jury of 
proof did not exist then, and is many hundred years younger 
than the civil jury. The investigations of Brunner have es- 
tablished that the proceeding corresponding to the Norman 
recognitio and the English assisa, out of which the jury grew, 
is not derived from the North, but from a mode of proof 
established in Karolingian times in the Frankish empire. This 
procedure is not the ordinary formal procedure by witnesses 
practised in the customary or folk courts, to which, as v. Daniels # 
supposed, Charlemagne and Louis the Pious attached certain new 
regulations out of which the jury grew; but an extraordinary 
procedure, owing its creation to the royal will, and subsisting 
entirely by it. To understand this procedure, and its relation to 
that of the ordinary folk-courts, it will be necessary to summa- 
rize the results lately obtained by German scholars, notably by 
Rudolph Sohm, from a re-examination of the judicial monuments 
of the Frankish period. The fruitful idea resulting from these 
investigations is, that the great changes in the archaic German 


1 Zeitschrift fiir deutsches Recht, xii. 406. 

2 “Die ganze Entwicklung [i.e. from compurgators into jurors] . . . war eine in- 
stinctmiissige Bildung des Volksgeistes.” Id., p. 435. 

8 Ursprung und Werth der Geschwornenanstalt, supra. 

4 Sohm, Altdeutsche Reichs- und Gerichtsverfassung, i. 
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law, or, more exactly, the great innovations set up by the side of 
that law by the immediate exercise of the royal power in the 
Karolingian monarchy, render a division of the law of this period 
into ius commune or ius strictum, on the one hand, and ius officiale, 
ius honorarium, or ius equum, on the other, not only convenient, 
but necessary, for a correct understanding of it. The German law 
in the time of the Frankish monarchy acquired, according to this 
theory, the same dual character that distinguished the Roman 
law. The ius commune was the customary or folk law, not owing 
its existence to the immediate intervention of the sovereign, as 
the Roman ius civile was the law of the Roman legal development. 
The Frankish ius officiale was the immediate creation of the royal 
will, and consisted of rules for the exercise of the supreme power. 
The Frankish capitularies exercised the same function in German 
law as the pretorian edicts in Roman law.! 

The royal regulations or capitularies did not change the com- 
mon law, and could not. They simply built up a system which 
subsisted independently of and by the side of the common or folk 
law. These regulations affected chiefly the law of procedure, for 
in primitive communities substantive law is always subordinate to 
adjective law, the law of process. That is, the form dominates 
the substance. It is an exploded notion, that, in primitive times, 
the forms of law are simple. The exact opposite is the case. 
The most ponderous and inexorable formalism reigns in primitive 
procedure.? The primitive Roman legis actiones were a marvel 
of rigid forms,® and the same feature characterized the archaic 
barbarian procedure. The court consisted of a president, usually 
the Graf, and the members of the community whose duty it 
was to sit in judgment,—the Rachimburgi, Scabini, Schéffen. 
The function of the president was to see that the proceedings 
had before the court were carried on in accordance with the 
forms required by the law. Those who sat with him, the Ra- 
chimburgi, rendered the judgment. At every stage of the pro- 
cess the court was passive. Both in civil and criminal cases, 


1 Sohm, id. p. 544. 

2 Sohm, Der Process der Lex Salica; id., Altdeutsche Reichs- und Gerichtsver- 
fassung, i.; Brunner, Wort und Form in altfrinzosischem Process, Sitzungsberichte 
der Wiener Akademie, Philos.-Hist. Klasse, vol. lvii. p. 655 et seg. (1868) ; Siegel, 
Die Erholung und Wandelung im gerichtlichen Verfahren, id. vol. xlii. p. 201 ef seg. 
(1863) ; id., Die Gefahr vor Gericht und im Rechtsgang, id. vol. li. p. 120 et seq. (1866) 
3 Bethmann-Hollweg, Der Civilprozess des gemeinen Rechts, i. p. 33, 48, et seq. 
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the defendant or accused was summoned before the court by the 
plaintiff or accuser. Before the court the parties addressed each 
other directly, not the court. The complaint was recited by the 
plaintiff, and the defendant answered him, all in accordance with 
rigid forms. The defendant could only answer in the exact 
words of the complaint, and could only admit or deny it. No 
demurrer, plea, or explanation, was allowed. The complaint and 
answer constituted the whole proceedings on which the judg- 
ment was based, and the latter followed immediately on the for- 
mal prayer of the complainant therefor. The proceedings of 
proof followed the judgment. The latter fixed the exact point 
to be established by the proof, and the mode thereof, and also 
ordained what should be the final status of the question in dis- 
pute, according to the issue of the proceedings of proof. The 
Rachimburgi gave their decision at their peril. In place of ap- 
pealing, the party dissatisfied could only challenge the judgment, 
in which case the judges were obliged to defend by personal com- 
bat the legal correctness of it. This action was carried on be- 
tween the dissatisfied party and the members of the court. The 
other original party had no concern in it. The proceedings 
of proof took place in accordance with the judgment ordering 
it. In the proceedings of proof, as in the preceding steps of the 
process, the court counted for but little. The object was not in 
the least to convince the mind and conscience of the court. Of 
that there was no need, inasmuch as the judgment had already 
been pronounced on the assertions of the parties. The object 
was to give that satisfaction to the other party, which, in accord- 
ance with the rigor of forms, he had a right todemand. The 
function of the court was still to see that these forms were com- 
plied with. The methods of proof were, the oath of the party 
(either alone or supported by compurgators), the ordeal, and the 
judicial combat, the latter chiefly in subsidiary proceedings on 
the challenge of the judgment or the oath of the compurgators. 
The employment of witnesses (Zeugen) was extremely limited. 
It was not sufficient that a person was cognizant of the whole 
matter in dispute to qualify him for a witness. To be competent, 
he must have been called at the time of the act complained of in 
the suit, with the purpose of making him a witness afterwards. 
There were also the community or neighborhood witnesses, whose 
employment was, however, very limited. It is necessary not to 
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be misled by the name into supposing that these witnesses cor- 
responded in character to witnesses in our sense of the word. 
The function of the neighborhood witness was the same as that 
of the oath and the ordeal. He did not give evidence before the 
court. The point to be established by the proof having been 
fixed beforehand, the so-called witness had only to support or to 
deny this point. That was his whole duty. Like the compurga- 
tor, he was called by the party in whose favor he was to appear, 
and, like the former, his function was exhausted when he had 
confirmed on oath the assertion or denial, as the case might be, 
of his principal. In certain instances the opposite party could 
challenge the witness, as he could the compurgator, to maintain 
his assertion by combat. Every step of the process thus de- 
scribed had its peril of a violation of the rigid technicalities 
attending it. As in every other stage of the proceedings, so in 
the proceedings of proof by any of the methods above given, the 
minutest departure from the prescribed form not only had as 
result the total loss of the action, but the offending party was 
subjected to a heavy fine, and prohibited from bringing another 
action. 

Out of this archaic form of procedure the jury has not grown. 
Neither the Rachimburgi, the popular members of the court, on 
the one hand, nor any of the modes of proof, the ordeal, the com- 
purgators, or the formal witnesses, on the other, can be looked 
upon as the germ out of which it sprang. 

The innovations introduced by the Frankish kings, so far as 
procedure was concerned, all had the tendency to simplify it. 
They furnish an instance of that method of legal change, by way 
of equity, which Sir Henry Maine has made familiar to English 
readers.! 

The Frankish kings had frequent occasion to institute legal 
proceedings on their own account. The private property of 
the sovereign was not separated from that which he held by 
official title, and controversies frequently arose in different parts 
of the empire affecting the royal possessions. The formal 
process of the ordinary courts did not always suffice to secure 
the rights of the king. The common law could only furnish a 
remedy for those cases contemplated when its unbending rules 
were formed. It was natural, therefore, that the king should 


1 Maine, Ancient Law, 4th ed., 25 et seg. 
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take the remedy into his own hands. The practice grew up of 
having all cases involving the interests of the royal property 
brought in the court of the king, either in that presided over by 
himself, or his representative the Pfalzgraf, or in those held 
under royal commission by the missi. As opposed to the formal 
folk-courts, the royal court acquired the character of a court 
of equity, that is, the king, by virtue of his royal prerogative of 
extraordinary judicial power, dispensed with the formalism of 
the law of the land, and proceeded in such a way as should most 
directly secure the end in view, a rational settlement of the dispute. 

The change from the old procedure that especially concerns 
us is the institution of a method of proof entirely unknown to 
the old formal process, and which appears in the capitularies 
and records of the period, as inquisitio per testes, or proof by 
interrogation of witnesses. According to this new method, the 
royal judge was authorized to summon those persons of the 
neighborhood or community, who, he had reason to presume, 
had best knowledge of the matter to be inquired into, and take 
their sworn testimony thereupon. On this testimony the judg- 
ment was formed. That is, this extraordinary process instituted 
by the arbitrary exercise of the royal prerogative, and which 
ignored the archaic forms prescribed by the folk-courts, is the 
first step in the barbarian procedure towards a rational system of 
judicial proof in our sense of the term. It is also the germ from 
which, in strict historical continuity, our jury has grown. The 
differences between it and the community witnesses of the old 
formal procedure are these: In the archaic procedure, the judg- 
ment of the Rachimburgi was rendered before the proceedings 
of proof, on the assertions of the parties alone, and it fixed 
the point to be established by the proceedings of proof. The 
witnesses were called by the party, and spoke only in his 
behalf, and merely affirmed the assertion or denial of their prin- 
cipal as to the single point fixed by the judgment to be proved. 
Their oath consisted of an assertion that the point they had sup- 
ported was true, and was generally made after they had given 
their evidence. They came voluntarily, as the party had no 
power to compel them to appear. They were obliged to support 
their assertion by combat, if challenged by the opposite party. 
In the proceedings with the witnesses, as in every other stage of 
the case, there were iron rules to be observed, the minutest 
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violation of any one of which had as result the final loss of the 
case, and the punishment of the tripping party. The witnesses 
in the royal procedure, on the other hand, gave their testimony 
before the judgment was pronounced, and as with us at the 
present time, the object of their testimony was to furnish a 
rational basis for the formation of the judgment. They were 
called by the judge, and their function was to tell all they knew 
about the matter in question. Hence they might speak for the 
one party or for the other, according to their knowledge. They 
were sworn to speak the whole truth, and their oath was generally 
made before their evidence was given.? 

The employment of this mode of proof was not confined to the 
fiscal affairs of the king, but was extended by favor to his bene- 
ficiaries, the religious establishments under his immediate pro- 
tection, the affairs of widows and orphans in his guardianship, 
and especially to the church in general. The proceeding always 
retained the character of royal prerogative, and was author- 
ized and introduced by a royal mandate. This mandate was 
called indiculus regalis or breve inquisitionis, and is the fore- 
runner of our present writ process. Sometimes the order was 
for the royal missus to inquire into the matter mentioned in the 
royal order, and to transmit the result to the king for his decis- 
ion; sometimes both to make inquisition and to decide the case. 
These two cases were called auctoritas inqguirendi and auctoritas 
definiendi. Sometimes a general order was issued to investigate 
all matters coming within the jurisdiction of the royal missus by 
this method. Sometimes a party who had received the special 
privilege of this kind of proof evoked a royal order which sus- 
pended the proceedings already begun against him in the com- 
mon-law court. The royal judge then entered in place of the 
regular judge, and the matter was inquired of in the new man- 
ner. Only in exceptional cases were the ordinary judges, the 
count, the viscount, the centurion, authorized to proceed by this 
method, without special royal authority. They were, of course, 
confined to the archaic formal modes of proof in vogue in the 
popular courts. 

The number of the witnesses in the inguisitio per testes varied 
greatly. In the old formal process, twelve seems to have been 


1 Sometimes they testified on the general oath of fidelity which they had made 
to the king, instead of taking a special oath. 
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a favorite judicial number, but from the rational nature of the 
new procedure, the number could have no arbitrary limit. In- 
stances occur of as few as five, and, on the other hand, the number 
rose sometimes as high as two hundred. The qualifications of 
the testes were substantially those required of the community 
witnesses. They were to be the most reliable men of the 
neighborhood. Unlike the community witnesses, they were 
obliged to appear when summoned. To serve as turator was 
a general obligation towards the king himself. All the pro- 
ceedings in the new process were had before the court. As 
with us, the object of the proof in the new process was to con- 
vince the court, not merely to render a formal satisfaction to 
the opposite party as in the archaic process, the process of the 
regular courts. The conclusion of the witnesses was some- 
times given individually, sometimes by one voice (mit gesamm- 
tem Munde). Generally, however, at this period, they did not 
form a unity, but stood in relation to the court as individuals. 
Their appellation turatores, which occurs for the first time in a 
work on ecclesiastical procedure under date of 906, may indicate 
their individual character. The number of concurring voices 
requisite for a decision was not always the same. Unanimity 
was not always required, nor yet was a simple majority always 
sufficient. There was no rule yet developed, and the court regu- 
lated the matter. Corresponding with the general equitable char- 
acter of the new process, there was, in place of the challenge of 
the judgment in the formal process, a provision for appeal, a recla- 
matio ad regis definitivam sententiam. In this process before the 
king, the contest was still between the original parties, not be- 
tween the dissatisfied party and the Rachimburgi as in the archaic 
courts.” 

On the breaking-up of the Frankish empire in the tenth cen- 
tury, Frankish institutions were preserved in some parts of 
France, but especially in Normandy. The mode of proof pe- 


1 Reginonis Abbatis Prumensis lib. duo de synod. causis et discip. eccl. 

2 See Sohm, Altdeutsche Reichs- und Gerichtsverfassung, i.; Brunner, Zeugen- 
und Inquisitionsbeweis der karolingischen Zeit. Sitzungsberichte der Wiener Akade- 
mie, Philos.-Hist. Klasse, vol. li. (1866). 

3 For a general continuance of Frankish institutions in Normandy after a.p. 912, 
Brunner refers to Palgrave, History of Normandy; Stapleton, Observations on the 
Great Rolls of the Norman Exchequer; Lappenberg, Geschichte von England, ii. 
22. See however, Konrad Maurer, in Kritische Vierteljahrschrift, xii. 310. 
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culiar to the Frankish royal court, the inquisitio per testes, ap- 
pears again in Normandy in unmistakable form. There, as 
during the Frankish empire, it forms one of the features of the 
sharp distinction still existing between royal (now ducal) law 
and common law, between the ius equum of the sovereign and 
the ius strictum of the folk-courts. The ordinary process in 
Normandy was distinguished by the same rigor of form as the 
Frankish, and by far greater finesse. In the whole of France, 
at this period, judicial process was shackled with an iron formal- 
ism.!. The Norman process, however, excelled the French in 
technicality, and the Normans were celebrated throughout France 
as incorrigible hair-splitters (unverbesserliche Silberstecher). As 
in Frankish procedure, every step had to be taken with the most 
painful formality, and the minutest error was in the rule incura- 
ble, and entailed a fine as well as the loss of the suit. In for- 
mal Norman procedure, the modes of proof were the oath and 
the duel. In the ordinary process, the inguisitio per testes did 
not appear. Until the time of Henry II., it was employed by 
the Norman dukes as an extraordinary proceeding, and one 
resting solely on ducal prerogative. After the manner of the 
Frankish institution, it was employed in proceedings affecting 
the ducal possessions and treasury, both as a judicjal and an 
administrative means. The privilege of its employment was 
accorded to favored religious establishments, and, to individuals 
who would pay roundly for the favor, the special breve inguisi- 
tionis was issued. At the time of the Norman conquest this 
institution was introduced into England, and employed very 
largely in the administrative and judicial system applied to the 
government of that country. The Doomsday survey, a purely 
administrative measure, was taken by means of a great inquisitio 
ordered by William the Conqueror. 

Between 912 and 1066, owing to the meagreness of the records 
of that period, the history of the institution is traced with great 
difficulty. The scanty documents have, however, yielded richly 
under the author’s treatment, and the result is a series of corre- 
spondences between the Frankish institution and the Norman that 
allows no rational doubt of their identity. In confirmation of the 
internal evidence, and as final proof that the Norman jury is not 
due to the Northern settlers, the Frankish institution is traced 


! See Brunner, Wort und Form in altfranzésischem Process., sup. 
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and found in undeniable form in those parts of France formerly 
making part of the Frankish empire, but with which the Scandi- 
navians never came in contact. 

The character of the institution, as seen in Normandy, while 
essentially the same as in Frankish times, shows, nevertheless, 
certain changes characteristic of a maturer stage. As a rule, the 
individual character of the iuratores no longer appears, but they 
are looked upon by the court as a unity, a corporate body. The 
verdict is given generally by one of their number, after they have 
retired and consulted together as to what the verdict should be. 
Corresponding with this change in the practice appears the 
change in the appellation of the turatores. For the iuratores, 
considered as a distinct body, the name iurata, iurea, jurée, 
comes into use, a name, by the way, of Romano-Frankish 
origin. 

From the accession of Henry II., Duke of Normandy, and 
later, King of England, great changes were introduced into the 
forms by inquisition through the legislation or edicts of that 
ruler establishing the recognitio. From that time the three prin- 
cipal forms of the inqguisitio were the inquisitio ex brevi, called in 
Normandy recognitio, and in England assisa; the inguisitio ex 
ture, the English iwrata; and the inqguisitio ex officio, the later 
English inquest of office. Through the inguisitio ex brevi, or 
recognitio, Henry II. provided that every party (though not 
in all kinds of cases) might avail himself of the new rational 
mode of proof, and should no longer be confined to the formal 
barbarian methods theretofore in vogue. That is, at this point 
the new method of proof ceases to be an extraordinary one, 
a mere emanation of the royal or ducal prerogative, by virtue 
of which the sovereign chose to ignore the law of the land in 
his own affairs and those of persons privileged by him. So 
long as such continued to be the character of the new proce- 
dure, no amelioration of the ordinary process was probable. 
Now, however, the antiquated, barbarous system came in direct 
contact and competition with the new rational one, and began 
gradually to be displaced by it. 

The number of jurors summoned was not fixed invariably at 
twelve, though, at this time, that was the prevailing number. 
The number requisite for a valid verdict varied in the two 
countries, according to the nature of the action. In possessory 
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actions, brevia de possessione, a majority of twelve sufficed, and, 
in consequence, if seven only were summoned, and they were 
unanimous, the verdict was good. In petitory actions, brevia de 
recto for the full property in land, the agreement of twelve was 
required in England, of eleven in Normandy.? 

The question as to the respective claims of England and Nor- 
mandy to the honor of having been the birthplace of the jury 
considered not as a special royal favor, but as a part of the law of 
the land, depends upon that of the inquisitio ex brevi, instituted by 
Henry II. According to Brunner, there are proofs of its existence 
in Normandy at least two years before it could have been intro- 
duced into England (assuming that it is a creation of Henry II.) ; 
that is, two years before this Norman duke became King of Eng- 
land,in 1154. The new documents adduced by Brunner, for the 
first time in the history of the controversy, give an account of two 
recognitiones ordered by Henry II. for the bishopric of Baieux 
between the years 1150-1152.? For the priority of the Norman 
recognitio over the corresponding English assisa, it seems conclu- 
sive.2 When we come to consider the second form of the method 
of proof by inquisition, as found in Normandy, the inquisitio ex 
ture, the question acquires new features. The inguisitio ex iure 
had its counterpart in the English iwrata. Neither owed its 
existence to a decree of the sovereign. The éurata, according 
to Brunner, “ appears to have been a method of proof by ingqui- 
sitio, which introduced itself into the archaic formal process by 
way of custom.’’ The manner of this process does not clearly 
appear, but is probably as follows: Both in Normandy and Eng- 
land the parties were at liberty to agree to have a jury, and thus 
exclude the formal process. In Normandy, a case on this condi- 
tion could be submitted to a jury in the feudal court, the court 
of the seigneur, in England, only in the king’s court. The recog- 
nitio was not applicable to all cases at first, and the iurata was 
employed by agreement of the parties in those cases where 


1 See Gundermann, Ueber die Einstimmigkeit der Geschwornen, as to “ unanimity 
of eleven” out of twelve. 

2 Cartulaire de Baieux, Liber niger capitali ecclesie Baiocensis, Bibliothéque du 
Chapitre de Baieux (unprinted). 

3 See Stubbs, Constitutional History of England, i. p. 609, 674, et seq., for the latest 
presentation of the whole subject. His theory is “mainly that of Palgrave, but cor- 
rected and adjusted by the recent writings of Dr. Brunner,” id. 612, n. 1; Taswell- 
Langmead, Eng. Con. Hist., 154 et seq. 
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otherwise resort must have been had to the old formal witnesses 
( Gemeindezeugniss). In course of time, the consent of the par- 
ties became a fiction, although for a long time the twrata pre- 
served the character of a voluntary arbitration. In Normandy 
the curata acquired the character of the recognitio, except that 
it did not require a breve. Under the iurata the juror swore to 
speak the truth about that which the iusticiarii should ask; 
under the recognitio, the question to be proved was set out 
beforehand in the breve summoning the iuratores. In England 
the ¢urata was summoned by a royal writ, but sworn in modum 
iurate ; i.e., to answer whatever the justices asked. As being 
less formal in its character than the recognitio, the iurata was well 
calculated to answer incidental questions arising in the course of 
a trial. Hence, perhaps, the frequent occurrence of the phrase 
in the old books, assisa vertitur in iuratam. The grand assize 
was instituted to supplant the duel, and could only be em- 
ployed in cases where formerly the duel was allowed. Hence, in 
all other petitory actions, drevia de recto, not admitting the duel, 
as well as in many new actions for which no forms existed, the 
iurata was applicable. Since, in this mode of inquiry, the ques- 
tion to be proved could be put directly to the jurors by the justice, 
and need not be set forth beforehand in the writ, as was necessary 
with the assize, the latter finally virtually gave way to the former, 
in that it gave its verdict in modum iurate. 

During the Norman and Anglo-Norman period of the jury, it ap- 
pears exclusively as a means of proof. The jurors were witnesses. 
In England, if the required number could not agree on a verdict, 
those who disagreed from the majority, or who said they knew 
nothing about the matter, were supplanted by others by a process 
called affortiatio, until the required number was obtained to render 
a verdict. About the beginning of the fourteenth century, this 
practice was superseded by the requirement of unanimity on the 
part of the original twelve as a more convenient and expeditious 
process. 

The process by which the jury of proof was gradually 
transformed into the modern jury of judgment has been well de- 
scribed by Starkie! and Forsyth, and Brunner’s theory does not 
vary much from that previously held. It is the period when evi- 


1 On the Trial by Jury. Law Review and Quarterly Journal of British and For- 
eign Jurisprudence, ii. 370. 


o 


ON THE TRIAL BY JURY. 49 


dence, in our sense of the word, began to be taken before the court. 
The change began by special witnesses being called in certain 
contingencies, in case, for example, of a disputed record, to 
give the jurors, that is, the community, or official witnesses, the 
benefit of their information. At first, the special witness retired 
to consult with the jurors, but without having any voice in the 
final determination. Finally, when is not exactly known, the 
special witness was interrogated before the court in presence of 
the jurors. This stage of the jury is described in Fortescue, De 
Laudibus Legum Anglie, written in 1460. In a description of a 
jury-trial in the book De Republica Anglorum, by Thomas Smith, 
written in 1565, the jurors are sworn, ad facti veritatem dicendam 
secundum probationes in iudicium deductas et conscientiam suam.} 
In 1650, in accordance, no doubt, with what had obtained for a 
long time, the King’s Bench declared the function of juryman and 
that of special witness incompatible. 

If we turn to the criminal jury, which heretofore has had the 
lion’s share of attention from Continental jurists, we find it only 
treated cursorily in this work. The reason is, that the account 
of the origin of the civil jury, which is older than the criminal 
jury, serves to illustrate both. 

The jury of accusation was not an institution of the Anglo- 
Saxons, as has been thought. It is derived also from a Frankish 
mode of procedure. It was the outgrowth of the increased pub- 
lic power under the Frankish kings. In the old German process, 
all criminal complaints had to be made by the party injured, and 
in accordance with the archaic formal system. Under the Frank- 
ish royal system, the criminal caught in the act was punished 
without private complaint. For other cases, the royal judge 
called together the best men of the community, and required them 
on oath to report the offences that had taken place. The man 
thus accused was obliged to defend himself, either by compurga- 
tors or by the ordeal. It was long thought that this process was 


1 Brunner, in v. Holtzendorff’s Rechtslexikon, ii. p. 559. Very interesting in this 
connection is the account of the decline of the Norman enquéte, or inguesta, in France, 
while the corresponding English institution was steadily acquiring importance. 
At the time when the English jury was taking on its final character of a jury of 
judgment, the Norman jurée, already become obsolete, was finally abolished in the 
official revision of the customs in 1583. In England the judicial functions were 
thenceforth divided between the judge and the jury. In France they were all con- 
centrated in the hands of the judge. 
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borrowed from a similar practice prevailing in the Church, by 
which the bishop made inquiry into offences, and which is de- 
scribed by the Abbot Regino.!. Dove, however, showed that the 
converse was true, the ecclesiastical process was derived from 
the secular.2_ The process appears in the middle ages, after the 
breaking-up of the Frankish monarchy, in Flanders, in the French 
coutumes, in Germany. It was applied in England by the Nor- 
mans in connection with the system of Frankpledge. The com- 
plaint was made by at least twelve men of the hundred, and 
called indictement, or presentement. In the fourteenth cen- 
tury it was supplanted by the grand inquest, consisting at first 
of twenty-four men out of the entire county. Out of this the 
grand jury of twenty-three men has grown. 

A criminal jury of proof is comparatively modern. It was un- 
known in Frankish times, and in Normandy and England until 
the time of King John. The turata was sometimes, however, 
on the election of the accused, employed to settle intermediate 
questions in the main trial in the twelfth century. The usual 
modes of proof in criminal cases were the ordeal and the judicial 
combat. Magna Charta gave the accused the right to a trial by 
the iurata, to * put himself upon the country,” in all cases. The 
abolition of the ordeal by the Church in 1219 left the iurata 
the ordinary means of trial in criminal cases, but the principle 
common to England and Normandy, that a man could not be 
compelled to submit to this mode of decision, but could resort, 
if he so elected, to the primitive mode of defence and vindi- 
cation by his body, that is, by judicial combat, remained English 
law till 1819. 

I. T. 


1 Supra, p. 44. 
2 Die frinkischen Sendgerichte, Zeitschrift fiir deutsches Recht, xix. 321 et sey. 
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RESPONSIBILITY IN MENTAL DISEASE 


THE question of responsibility in disease is perhaps the most 
intricate one that arises in the law. Other questions may neces- 
sitate the sifting of conflicting authorities, the balancing of op- 
posing equities, subtle distinctions, and weighty considerations. 
Much more than all this is involved in deciding how far a man 
can be held accountable for his acts. The difficulty of this 
investigation has always been admittted; but it is now evident, 
that, apart from any legal questions, the law in this matter will 
have to deal with the most important and the most obscure 
problems in science, —the relation and interplay of mind and 
body, and how far mental action is controlled by or is the result 
of physical properties and its own antecedents. 

Dr. Maudsley’s work might be supposed to be written for a 
medical or scientific audience, and to be hardly a fit subject for 
review in a legal magazine. But the book is evidently intended 
for legal readers ; and, on the subject to which he has given such 
thorough study, his views might, perhaps, be considered as valu- 
able authority, even before a legal tribunal, as the obsolete dicta 
of some ancient judge who drew his science from Hippocrates, 
and his metaphysics from the schoolmen. 

Reading this book suggests two questions of great importance: 
first, what is the nature of mental disease, and how far does it 
affect action? and second, having a correct knowledge of the 
facts, how far will that alter the principle on which the law 
should be enforced ? 

Dr. Maudsley’s views are extreme as to the extent that any 
action may be modified, or rather controlled, by the mental un- 
soundness of the actor; and he claims that the rules of law that 
are ordinarily laid down as to insanity show a great disregard of 
the facts of morbid psychology. 

In this we think he is right. He discusses the various degrees 
and phases of insanity with great familiarity with the subject 
from practical observation, and from a thoroughly scientific 


1 Responsibility in Mental Disease, by Henry Maudsley, M.D. Appleton & Co. 
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standpoint. He then draws his corollary as to what should be 
the treatment of those whose actions are controlled by their 
morbid mental condition. We are by no means sure that his 
conclusion is supported by his premises. 

The attitudes of the law toward insanity, and its many dicta 
as to what constituted it, and how far it affected or excused 
action or crime, have been only equalled in their variety by their 
unvarying incorrectness. From the days when only the “ wild 
beast” in human form was supposed to be devoid of correct 
moral principles, and free from rigid moral accountability, down 
through the man who was in delirium, the man who was 
under delusion, and the man who did not know the difference 
between right and wrong, to him who was under some sudden 
irresistible impulse, the learned judges who have discussed such 
themes, and who have successively chosen each of the above 
standards by which to test insanity, have been almost equally 
unsuccessful in their efforts to grasp accurately the nature of mor- 
bid and unsound mental action, and its influence upon character. 
The old dicta as to what constituted insanity have been aban- 
doned; but new ones are at once adopted, not very much more 
correct. 

The time is rapidly coming, if it is not already reached, when 
all mental disorder will be acknowledged to be the result, or at 
least the accompaniment, of a diseased condition of the bodily 
functions, through which mental action is produced. In other 
words, insanity is as much a disease as dyspepsia, or any other 
of the ills to which flesh is heir. This diseased physical condition 
may be the result of various causes, — unwholesome psychological 
as well as physiological antecedents or influences. But, what- 
ever the cause, a certain distortion of the normal mental facul- 
ties is produced. Admitting that when criminal action results 
from a diseased mind, from insanity so styled, the perpetrator is 
relieved from responsibility or punishment, then the only ques- 
tion is, whether the action is the result of the abnormal mental 
condition. 

For courts to say what is the degree of disorder which will 
relieve from responsibility, or rather what are the indicia which, 
and which alone, establish the fact of such disorder, is contrary 
to any correct principles of law or psychology. 

The symptoms and varieties of mental disorder are as infinite 
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in number as are the capacities of the brain. But of all these 
the courts have most frequently chosen the power to judge as 
to the rightness or wrongness of action in general, or of the 
particular action of which complaint is made, as the one thing 
which severed the sane from the insane, the responsible from the 
irresponsible. This rule has the authority of the judges of Eng- 
land, in their very solemn although somewhat confused state- 
ment of the law of insanity, in answer to the questions of the 
House of Lords. It has, as we shall see, been lately re-enun- 
ciated by the highest court of the State of New York, and would 
still probably be considered the test of responsibility in the 
majority of English and American courts. 

To choose from all the symptoms of insanity this one arbitrary 
test is as if the judge should charge the jury that a pulse at one 
hundred was the one symptom and proof of fever; and it is very 
much more illogical. Whether a pulse beats at one hundred is a 
thing that can be ascertained ; but whether a person rightly compre- 
hends the distinction between right and wrong is what no twelve 
men can ever surely say, though the jury were composed of 
Platos, Kants, and Luthers. The test of knowledge of the dis- 
tinction between right and wrong is unfair to the alleged criminal, 
and false in principle. 

An insane man may know what other men think is right or 
wrong; but what is the law unto himself which his diseased mind 
has framed? There may be delusions in morals as well as in 
material objects. Innumerable and very diverse are the things 
which at different times and places sane men do, and believe that 
they do God service. Who, however sane, can presume to fix 
the bounds between right and wrong, that seem so different, not 
only to every age, but to almost every man? It may be said, 
perhaps, that the statute law prohibits certain acts, and thus 
furnishes a certain standard, independent of the theories of 
philosophers or the vagaries of enthusiasts ; but the statute does 
not profess to establish with any certainty what conduct will 
come within its prohibitions, and be subject to its penalties. 
That the supposed knowledge of the distinction between right 
and wrong should have been so often submitted: as the test on 
which depended legal rights or responsibilities shows how a 
faulty system of metaphysics has affected our law as well as our 
philosophy. 
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It would be impossible to submit to a jury a more profound and 
baffling problem than to determine both the doubtful boundaries 
of right and wrong, and the correctness of another’s apprehension 
of them. 

This time-honored error is beginning to be attacked, though it 
still finds frequent judicial approval. In a recent case in New 
York, — Vanzandt v. Mutual Benefit Ins. Co.,—in an action on 
a policy of life insurance, which the company claimed had been 
avoided by the death of the assured by his own hand, the 
judge at the circuit charged that it was for the jury to say 
whether or not the assured, at the time he committed suicide, 
knew the distinction between right and wrong ; whether he knew 
the moral nature of the act he was committing ; and if he did 
not, then he was not responsible for his actions, and the company 
was liable. Here it was laid down that the test, even of civil 
rights, is, whether a man agrees in the opinion ordinarily held 
in this country as to the criminality of an act which has the 
approval of the purest and most elevated thinkers of antiquity ; 
which is believed commendable by vast numbers of men; which 
is, in the opinion of very many thinking men, only a cowardly 
thing at most; and which is only considered criminal from cer- 
tain corollaries assumed to be derived from the religion which is 
generally accepted at this time. Suicide may be a crime; but to 
say, that, in so debated a question, a man’s adopting views differ- 
ing from those of the majority of the community in which he lives 
should affect civil rights, and, under some circumstances, might 
modify criminal responsibility, seems to us a very unsafe rule. 

The judgment was reversed in the Court of Appeals; and Mr. 
Justice Rapallo, writing the opinion, and holding that the proper 
question was, whether the insured knew the physical consequences 
of his act, very pertinently remarks, — 


“Tn the practical administration of justice in cases of this description, it 
seems to us a very dangerous doctrine to hold that the attention of the jury 
should be directed principally to the degree of apprehension which the de- 
ceased had of the moral nature of his act, and that this question, most specu- 
lative, and difficult of solution, should be made the test by which it should be 
determined whether he had knowingly and voluntarily violated the condition 
of his insurance. The real question is, whether he did the act consciously 
and voluntarily, or whether, from disease, his mind had ceased to control 
his action.” 
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Yet, while repudiating such a test in a civil action, this same 
court, in the late case of Flanagan v. The People, on an indict- 
ment for murder, laid down the prisoner’s knowledge of right and 
wrong as the question for the jury in determining his responsibility. 

Not only does it adhere to ancient error, but very distinctly 
repudiates what are now most thoroughly established facts in the 
psychology of insanity. 

Andrews, J., delivering the opinion, says, — 


“We are asked in this case to introduce a new element into the rule of 
criminal responsibility in cases of alleged insanity, and to hold that the 
power of choosing right from wrong is as essential to legal responsibility 
as the capacity of distinguishing between them, and that the absence of 
the former is consistent with the presence of the latter. The argument 
proceeds on the theory, that there is a form of insanity in which the facul- 
ties are so disordered and deranged, that a man, though he perceives the 
moral quality of his acts, is unable to control them, and is urged by some 
mysterious pressure to the commission of acts, the consequences of which 
he anticipates, but cannot avoid. Whatever medical or scientific authority 
there may be for this view, it has not been accepted by courts of law. The 
vagueness and uncertainty of the inquiry which would be opened, and the 
manifest danger of introducing the limitation claimed into the rule of 
responsibility, may well cause courts to pause before assenting to it... . 
The doctrine that a criminal may be excused upon the notion of an irre- 
sistible impulse to commit it, when the offender has the ability to discover 
his legal and moral duty in respect to it, has no place in the law.” 


It might be added, that, while Rapallo concurred in the result, 
he did not concur in the opinion, it being based upon a radically 
different conception of mental disorder from that adopted by him 
in the insurance case. 

The views which are thus approved and sharply laid down, 
following very many precedents in England and this country, are 
unquestionably contrary to the undoubted facts and phenomena 
of mental disease, and are as sure to be modified as a more 
rational theory of mental action becomes prevalent, as was the 
theory of creation, founded on Hebrew tradition, to be done 
away by the progress of geological science. As Mr. Justice Doe 
well said in the case of Boardman v. Woodman? — 


“ That cannot be a fact in law which is nota fact in science; that can- 
not be health in law which is disease in fact: and it is unfortunate that 


1 62 N. Y. 467. 2 47 N. H. 120. 
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courts should maintain a contest with science and the laws of nature upon 


a question of fact which is within the province of science, and outside the 
domain of our law.” 


The New York Court of Appeals distinctly holds that an ir- 
resistible impulse to commit a crime, it being recognized as a 
crime by the offender, is no excuse. 

Among the many cases that might perplex the learned judges 
in the application of the rule thus solemnly laid down is one 
related by Dr. Maudsley of a woman who suffered somewhat 
from depression, but otherwise attended to her duties as usual. 
One day she suddenly seized one of her children, and, before 
she could be stopped, beat its head against the floor until it 
was dead. She felt the horror and criminalty of the act, even 
when she was committing it; and, when confined to an asylum, 
she experienced the bitterest remorse for what she had done; 
but she could never tell why she had killed her child, of which 
she was so fond.! 

This is but one instance of many where the offender has a 
perfect understanding of the criminality of the act, dread of it 
in advance, and the bitterest regret after it is done; where 
he “perceives the moral quality of his acts, but is unable to 
control them; and is urged by some mysterious pressure to the 
commission of acts, the consequences of which he anticipates, 
but cannot avoid.” Judge Andrews assures us that this sort of 
doctor’s nonsense finds no place in the law, and he would see in 


1 Other recollections blend themselves with the name of Mr. Canning, one of 
them illustrating a very curious form of mental aberration. In 1825, as I think, 
when he was Foreign Secretary, and living at Gloucester Lodge, I was one morning 
called in haste to see a patient at Brompton. Scarcely had I entered the room of 
this gentleman (for such he was, and had filled a diplomatic office of some consider- 
ation), when he eagerly besought me to protect him against himself. He told me 
that a propensity to kill Mr. Canning had come upon him suddenly, and so strongly, 
that he had taken these rooms at Brompton to be in the way of satisfying the im- 
pulse; but against this insane will (induced by some supposed official injustice) a 
sounder feeling was struggling within him, and for the moment gained mastery 
enough to lead him to seek for instant restraint. I of course lost no time in provid- 
ing it; warning Mr. Canning, meanwhile, to return to Gioucester Lodge by a dif- 
ferent road. These strange cases of what may be called duplicity of the will are not 
rare in the long catalogue of mental infirmities. In lighter and less critical form, 
such incongruities enter into the most familiar moods of character, and acts of life; 
but even here they need to be self-recognized and resisted, to prevent their gaining 
mastery over the mind. The consistent and firm command over the will ranks 
among the highest attainments of man. — Recollections of Past Life, by Sir Henry Hol- 
land, p. 177. 
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that poor woman a criminal without excuse. According to his 
own definition, there would be no possibility of her escaping 
punishment ; but the common sense of the jury might be relied on 
to correct the absurdities of the perfection of human reason. 

In the opinion of the court, it is said that all bad actions are 
but the result of impulses, and that the design of the law is to 
make people restrain their impulses. Dr. Maudsley well puts 
the reply to such a proposition in reference to insanity: ‘* No 
power of will can hold in check the progress of disease ; and it is 
truly a piece of strange irony to exact such a controlling power 
in a disease, the special character of which is to weaken the 
power of will, and to increase the power of passion ; to lessen the 
power of controlling what is more difficult to control.” 

Judge Andrews fears the vagueness of the inquiry which 
might be opened. We are ourselves so little versed in the intri- 
cacies of mental action, that an inquiry as to the knowledge of 
right and wrong possessed by another, the innermost workings of 
his mind, his hidden beliefs on the moral character of acts, on the 
distinction between right and wrong, which some say has its 
foundation in expediency, some in statute, and some in revela- 
tion, on which no age nor nation agrees, — that such an inquiry 
would seem far more vague and uncertain (however simple it 
might be for ordinary juries) than to ascertain whether a man 
had suffered from epilepsy, or had relatives or ancestors who had 
been insane; whether no rational consideration would seem to 
account for his acts; whether his sayings and doings differed 
radically from those of the mass of mankind, and could not be 
reconciled with any rational purpose or self-controlled will; and 
whether the alleged crime appeared to be the legitimate result of 
such mental disorder. It would seem that one’s actions could be 
observed by others, and that the common sense of mankind could 
determine how far such actions varied from those of the average 
of reasonable men ; how far they appeared to be controlled by the 
motives which men ordinarily feel. The inmost hidden beliefs, 
the workings of the individual conscience, the moral natures of 
men, do not seem to us by any means easier matters to investigate. 

Other courts have adopted other rules by which insanity may 
be known, all of them more accurate than the time-honored test 
of knowing right from wrong, but all of them deficient in so far 
as they take some few phenomena as the signs of a disease mul- 
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tiform in its phases. Delusion, a sudden irresistible impulse, 
delirium, a want of knowledge of the physical consequences of 
an act, have each been laid down as the tests of diseased mental 
condition, sufficient to free from responsibility. Some courts, 
notably those of New Hampshire, show a tendency to hold what 
is certainly the only correct theory, —that no one state or in- 
firmity of mind can be assumed as the test of insanity; that, as is 
said by Mr. Justice Doe, * even if it is necessary that the law 
should entertain a single medical opinion concerning a single 
disease, it is not necessary that that opinion should be a cast-off 
theory of the physicians of a former generation ;” and that the 
question is, whether that complained of was the result of dis- 
ordered and diseased mental action, which is a matter solely for 
the jury in a consideration of all the evidence. 

Dr. Maudsley criticises with great force the inconsistent po- 
sitions of the law on this subject, as it is usually laid down. He 
gives numerous cases where crime has resulted directly from a 
disordered condition of the mind, but where no one could say 
that the offender was unaware of the distinction between right 
and wrong ; where it could not be claimed that the action resulted 
from delusion, or was caused by an irresistible insane impulse. 
Some of these are very curious. One of the most striking is 
that of a young man whose most marked peculiarity was a strong 
taste for windmills, in watching which he would spend hours, 
and almost days. Desirous of ridding him of this absurdity, his 
friends had him taken to a part of the country where there 
were no windmills. Thus far he had shown no tendency to- 
ward immoral action, no lack of appreciation of the restraints 
of morality and the law. But in his new home he set fire to 
the house where he was living, and, taking a young child into 


a wood, attempted to murder it, and mangled it in the most — 


horrible way. His desire was, on account of these acts, to be 
removed to some place where he could again watch his beloved 
windmills. 

Here was no delusion, no irresistible impulse, no ignorance 
of right and wrong ; and yet this youth’s action was as entirely 
the result of a diseased mental condition as that of the maniac 
who kills his keeper in a fit of frenzy. 

Another case is that of a boy who committed a most brutal 
murder, —a murder which the judge said, in passing sentence, 
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was more barbarous and inhuman than any he had known dur- 
ing his twenty years of judicial experience. The boy confessed 
the crime without hesitation, and said that he committed the 
murder because he thought it would be pleasant to be hung. 
He was convicted, and the judge sentenced him to death. 
“Thank you, my lord,” said the prisoner when the sentence 
had been pronounced. As Dr. Maudsley says, with consider- 
able piquancy, ‘‘He was in due course executed; the terrible 
example having been thought necessary in order to deter others 
from doing murder, out of a morbid desire to indulge in the 
gratification of being hanged.” Certainly the position of the 
law, when it says, that, if criminal action is the result of a dis- 
eased mental condition, the perpetrator should not be punished, 
and yet sentences to be hung such a youth as this last, is very 
lamentably inconsistent. 

But advancing scientific research will probably make necessary 
an entire remodelling of the doctrine of responsibility. While 
punishments are, even now, nominally said to be for the protec- 
tion of society, yet the test of responsibility laid down in criminal 
cases shows that this is not the controlling idea, but, on the con- 
trary, the notion of inflicting such punishment as is deserved by 
him who did the deed. It is the people taking the place of the 
old family avenger of blood, standing in the stead of the persor 
wronged, and visiting upon the culprit a penalty proportionate 
to his offence. Acting on such a theory as this, it seems neces- 
sary to say that a man should not be held responsible for an act 
to which he is impelled by an irresistible impulse, or which he 
commits when bereft of reasoning powers. Hence have arisen 
the rude attempts of the law to allow insanity to be introduced 
as a defence. 

Now, we do not hesitate to say that this is an utterly false con- 
ception of the scope and intention of criminal law, and that the 
attempts to administer it on such a basis must lead to hopeless 
confusion and inconsistency. In his definition of the different 
classes of insanity, Dr. Maudsley speaks of moral insanity; that 
is, a condition of mind wherein the moral powers, the affections, 
the instincts of right, are totally perverted, or wholly lacking. 
As the author says, “ This is a form of mental alienation which 
has so much the look of vice, that many persons regard it as an 
unfounded medical invention.” Yet there is no doubt that there 
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are many persons who are congenitally utterly destitute of the 
moral element. It may be styled insanity, or by some other 
name ; but a large portion of the race do not receive any thing 
that deserves to be called morality in their heritage of manhood. 

One may say that this is nothing but wickedness; but with 
equal force one could charge with criminality the cat who kills 
the canary. Not the mere knowledge that a thing is forbidden, 
but a sufficiently developed moral nature to have some aspira- 
tions for the good, some shrinking from the bad, should be found 
in a man, before we can solemnly upbraid his wickedness. 

This is recognized in a rough way. No one holds a child and a 
grown man to the same degree of moral responsibility, or believes 
that a native of Terra del Fuego should be punished for what 
would be most reprehensible in a London merchant. But the 
law, proceeding in the perfection of reason, has seen fit to de- 
clare, that, while it professes to mete out punishment in propor- 
tion to the guilt of the offender, it will hold equally accountable 
the man who was born in infamy, bred in vice, and reared to 
crime, and the philosopher who meditates on the beauties of 
morality and the perfection of the infinite. 

It shows how little we reflect on the inconsistency of things to 
which we are accustomed, that those who would cry out against 
a maniac’s being taken to execution see nothing but a just retri- 
bution in the punishment of some one, who from inherited nature, 
and his whole course of life, has been reared for the gallows, as 
much as the son of an emperor for the purple. 

All accurate physiological study shows how entirely the moral 
as well as the physical qualities of a man are controlled by his 
antecedents. From the faculties and tendencies with which he 
is born, the nervous organization, the physical condition, the 
convolutions, of the brain, acted upon by the surroundings and 


associates among which he finds himself, results the entire na- 


ture of the man. One can say that he can free himself from 
these, and so modify or control innate tendencies; but his in- 
herited character is such, that he can no more do so than he can 
write an epic poem. The law of hereditability extends through 
all the realm of nature with unvarying force ; and grapes will be 
gathered of thorns, and figs of thistles, quite as soon as moral 
fruit will be grown on corrupt physical and moral natures. 

The convict who exclaimed to his keeper, ‘* Lord, how I do 
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love thieving! if I had thousands, I would still be a thief!” 
deserved, perhaps, as severe reprobation for picking a pocket 
as would some Yale professor; but it seems quite as reasonable 
to say that he inherited a diseased mental and moral condition, 
the result of ignorance, sickness, and ancestral vice, of which 
thieving was the legitimate fruit, as much as some peer inherits 
his gout from ancestral high living. 

In whatever subtleties on the perplexing mysteries of free will 
people still choose to indulge, practically no one denies that the 
antecedents and surroundings which are entirely beyond control, 
determine, for the most part, one’s character and one’s actions. 

Now, we are unable to see why the law should say, that if a 
man inherits a homicidal impulse, and the jury find that he killed 
a person under the influence of that insane tendency, overcoming 
all powers of reason and will, then he should go free from punish- 
ment, but that, where one who is born of criminal stock, with a 
scrofulous and inferior physique, with low mental powers, and 
trained from childhood to earn a livelihood by vice, commits a 
crime which is the legitimate and the inevitable result of all this, 
he should stand before the community as an offender without 
excuse, because he is supposed to possess that most uncertain and 
undefinable quality styled free will. 

In the latter case, as well as the former, the crime is the neces- 
sary result of causes in which the alleged criminal had no part, 
and over which he had no control; and, if punishment is to be 
inflicted on the idea that it is a retribution for conduct which 
might have been avoided, it is as inconsistent to punish the latter 
as the former. Sooner or later, these principles will have to be 
recognized by the law. 

What effect will this have upon its practical administration ? 
It will involve a new, or at least a modified, conception of the 
function of criminal justice, and of the basis on which it stands. 

The idea must be distinctly recognized, that the law has no 
right to punish any man simply for the reason that what he has 
done is morally wrong. It is needless to say that this has been 
for centuries the conception of what was the law’s most proper 
function. Gradually, however, the idea has taken form, that the 
law’s only duty is the protection of society. It is manifest, that 
whether we investigate the moral guilt of the offender and the 
proportionate punishment, or try to learn what will be the meas- 
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ures by which society can best be protected from further injury 
or danger, will make a very radical difference in our procedure. 

Dr. Maudsley does not take this view of the function of the 
law. He assumes the test of responsibility to be the correct one 
for the law to consider, and then argues that many executions 
have been judicial murders. 

It cannot be denied, that when the law assumes to act on the 
theory of responsibility, and at the same time says, in the lan- 
guage of the New York Court of Appeals, that the courts will 
not hold that the power of choosing right from wrong is as essen- 
tial to legal responsibility as the capacity of distinguishing be- 
tween them, or that there may be a form of insanity in which the 
faculties are so disordered and deranged, that a man, though he 
perceives the moral qualities of his acts, is unable to control 
them, it simply ignores physiological facts which it will some 
day have to acknowledge. 

On the other hand, if the doctrine of responsibility were cor- 
rectly carried out, it would certainly result in very great injury to 
the community. The theory is so radically wrong, that it cannot 
be carried out, and would be injurious even if it could be. 

Dr. Maudsley, who claims immunity for all the insane, furnishes 
an example of the benefit to be thence derived. He relates with 
great complacency the following instance of a person’s escaping 
the gallows: A man named Bisgrove had been subject to epi- 
lepsy, and fits of violence. Wandering about one night, after 
first drinking a little, he saw a man lying asleep, was seized with 
an impulse to kill him, took up a large stone, and dashed his brains 
out. He then lay down and went to sleep by the side of his 
victim. He was convicted at the trial, the facts of his early his- 
tory and epilepsy not being elicited. A clergyman discovered 
them, and, with the earnest solicitation with which the clergy so 


frequently endeavor to preserve the pests of society, obtained a 


reprieve for the man, who was then sent to the lunatic asylum. 
* Thus,” cheerfully remarks Dr. Maudsley, ‘‘a man escaped 
hanging who was unquestionably affected by epileptic insanity.” 
A foot-note which he has added to his book may somewhat 
diminish the pleasure derived from this happy escape, and sug- 
gest some doubt as to whether it was any great gain to the com- 
munity that a man with irresistible homicidal tendencies should 
be carefully preserved. It is there naively stated, in somewhat 
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curious contrast with the complacency with which he narrates 
the fortunate results of the clergyman’s intervention, “ Bisgrove 
has recently made his escape from the asylum, and is still at large, 
unless, as the authorities of the asylum believe, he has committed 
suicide. The manner of his escape was significant: He was 
walking with an attendant, behind whom he got, and whom he 
knocked down by striking him violently on the head with a brick 
or stone. He then beat him on the head with the stone, leaving 
him insensible and apparently dead, and made his escape.” 

No case could bring up more fairly the proper theory of the 
execution of the law. Is it a desirable thing that a man afflicted 
with so terrible a tendency that he can only be allowed to lead a 
life in confinement, utterly useless to himself and all others, 
should be saved from the gallows that he may murder an innocent 
man and kill himself? 

If human life, under any possible circumstances, is so precious 
and sacred a thing, certainly the lives of keepers are to be pre- 
served as well as those of criminals. The fact that we cannot 
apportion the responsibility of crime between the man and his 
ancestors and surroundings is by no means a reason why punish- 
ment, and even extreme punishment, should not be inflicted, 
not, indeed, for punishment, but for preservation. Society has 
claims of far higher importance than those of any individual to 
continue a course of life which may be injurious. The prejudice 
against capital punishment has reached such a mawkish extreme, 
that it is deemed a graver thing to have done with a worthless 
existence than to condemn it to utter uselessness and impotence, 
and leave the criminal to drag out a life debarred from all that 
gives life its dignity and its value. We confess that we do not 
share in this sentimental tenderness. We do not share Dr. 
Maudsley’s joy, that a man, overpowered by a diseased mania for 
homicide, should be preserved to drag out his days in an asylum, 
and indulge his insane passion at the expense of innocent lives. 
This physical existence, — the mere animal life of a man, without 
the power of being of benefit to his fellows, or of raising himself 
in the scale of thought and feeling, — instead of being so sacred 
and precious a thing, is not a thing of very much consequence ; 
a thing of no consequence at all in comparison with the interests 
of the community, or the safety of those lives which are of some 
value to themselves and others. 
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While the theories of modern life insist upon the absolute 
freedom of individual thought and action, so far as they do not 
interfere with others, they also inculcate very strongly the doc- 
trine, that the individual is absolutely subject to the welfare of 
the public, and is only a thing of any importance in so far as he 
does his part in the general development of society “in working 
out the great design of perfection.”” Society has no right to per- 
mit any crime simply because it is a crime. With a man’s 
innocence or guilt, with the moral imperfection of his acts, it 
has no concern. The endeavor to insure the salvation of our 
neighbor’s soul, or play the part of eternal justice with his mis- 
deeds, must be abandoned. The principles of individual liberty 
forbid any such interference. Some of the views suggested in this 
article may perhaps show wherein it is impracticable. 

We have seen that the law has gone on assuming that it could 
determine the moral character of a man’s acts; and so it has 
declared that certain symptoms of aberration which it has been 
pleased to style insanity would constitute an excuse for crime ; 
that he who was uncertain as to the devious boundaries of right 
and wrong, and he alone, could not be held to be responsible for 
his acts. 

An advancing physiology and psychology show that there is a 
vast amount of action for which the most rigid believer in free 
will would not hold the actor responsible, which is not covered 
by this narrow exception ; and not only in those who have such 
an amount of abnormal mental bias that they are called insane, 
but in almost all those who are brought to trial for offences 
against society, their immoral tendencies are so largely the result 
of inherited qualities, of ancestral vice, of diseased physique, and 
degraded surroundings, that it is simply a burlesque of justice 
to pretend to say to what degree of responsibility they can be 
held. 

Until lately, the ignorance of physiology and the absence of 
any study of social science have prevented our feeling the anomaly 
of our present theories. It will be felt more and more; and the 
law cannot permanently base its action upon an erroneous con- 
ception of man’s nature and the facts of life. 

Acknowledging, then, that we have no right to punish our 
neighbor for his action simply because it is contrary to our own 
views, and acknowledging how impossible it is to ascertain how 
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far any man’s acts can be considered the result of his own free will, 
we find that the only foundation on which criminal justice can 
rest at once consistently and equitably is on the right of society 
to insure its own preservation and welfare. ; 

Our duty is to ascertain, in every offence dangerous to the pub- 
lic, not to what degree of responsibility the offender can be held, 
but simply in what manner society can be effectually guarded 
from future danger. Keeping in view the interests of the criminal 
himself, so far as they can be considered with safety to others, 
the object to be considered is, not what is a just retribution for 
the offence, but how can the offender best be reformed, or pre- 
vented from doing further harm. 

The defence of insanity, as it is now allowed in the majority of 
cases, is an anomaly which will fill with surprise the Bentham 
of some future day. 

The case being submitted to the jury simply on the question of 
responsibility, if they find that the crime was the result of some 
insane tendency, the product of an overturned will, of a totally 
diseased conscience, the offender goes free, perhaps to indulge 
again his morbid impulses. 

We are thus, by our doctrine of responsibility, reduced to the 
absurdity, that a man who commits murder from some excep- 
tional cause, hatred or revenge, which may never again exercise 
any force over him, is hustled out of existence; while another, 
whose acts are found to be the result of some insane and uncon- 
trollable tendency, is generally returned to intercourse with his 
fellow-men. It is difficult to see how the law thus acts as society’s 
protector. 

In the system of law which we may some day hope to see, the 
functions of the jury will be confined to determining the perpe- 
trator of a crime, and possibly such circumstances, tendencies, or 
mental qualities, as may have induced the act. It will be the 
duty of the officers of the law to see that society is preserved 
from men who are dangerous to it, and that, where it seems pos- 
sible, they may be rendered more fit for taking a useful part in 
the life of the community. We shall thus be free from the 
absurdity of trying to apportion our punishment to the individual 
responsibility which no judge or jury can correctly determine. 
We shall be delivered from the reproach of having the defence 
of insanity turned into a burlesque, at times bringing to the 
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gallows those, who, if responsibility be the test, are no more 
guilty than if they were brute animals, and at times furnishing 
an excuse for turning loose on the community those who have 
openly and wantonly violated the precepts most necessary to its 
safety and preservation. 


JAMES BRECK PERKINS. 
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PLEADING AND PRACTICE.’ 


THis new edition of Mr. Chitty’s great work seems to have 
substantial merits over any of its predecessors. The condensa- 
tion from three volumes to two, although somewhat bulky ones, 
is an advantage; and the greater size of the volumes is quite 
compensated by the clearer type. The subject-matter has also 
been materially improved, both by the removal of forms now 
rendered obsolete, and by the addition of later cases, especially 
in the second volume. This latter feature has, by the fulness 
and careful arrangement of the cases, become not merely a 
satisfactory digest of the law of pleading, topically treated, but 
also a general text-book of the law in the branches touched 
upon. This is necessarily so, because pleading, like evidence, 
falling within the category of applied, as distinct from abstract 
law, knows no limit of topics, but covers, speaking in general 
terms, the whole domain of the law, in setting forth the manner 
of its presentment and application; and if it be true, that to 
understand the laws of evidence well implies a sound knowledge 
of law in general, it is true in at least an equal degree of the 
rules of pleading. 

The present edition of Mr. Chitty’s work is the sixteenth 
American, from the seventh London edition, the last published 
in England, and which received the editorial supervision of Mr. 
Greening as long ago as 1843. It is somewhat remarkable that 
so long a time should have elapsed in England without a new 
edition of a book of such excellence as this, and standing con- 
fessedly without a rival in its peculiar field, especially in view 
of the important changes in the statutory law since, made by 
the acts of 15 & 16 Vict., c. 76, and 17 & 18 Vict., and similar 
enactments. It is still more remarkable that it should have 
issued twice as often from the American as from the English 
press, especially when we consider that it is nearly thirty years 
since the code of procedure began to be adopted in many of 


1 Chitty on Pleading, &c. Sixteenth American, from the seventh London edition. 
G. & C. Merriam. 1876. 
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the States, the central conception” of which “is the aboli- 
tion of the distinction between legal and equitable suits,”! and 
which “is completely severed from the ancient common-law 
modes,” and “entirely abandons all the arbitrary, formal, and 
technical notions which were their very essence and life.” ? 

We shall endeavor to show farther on that so sweeping a 
statement as this is hardly justified by the existing condition of 
remedial process under the code, even in the State of its first 
adoption, — New York. At present it will suffice to point to the 
fact of the frequency of editions of Chitty’s treatise as a some- 
what marked commentary on the broad statements we have just 
noticed, and of the continued usefulness of a work professedly 
devoted to that much-reviled system, ‘ special pleading.” 

Indeed, it could hardly be otherwise. The value of special 
pleading is not limited wholly to any system of procedure; and 
although one or another set of legal reformers may seek to dis- 
pense with it, whether by directly and in terms abolishing it, as 
was once done in Massachusetts, or by curtailing its features, 
as attempted by the Practice Act of 1851 and 1852, or fusing 
it with the rules of a different system, and then qualifying the 
whole, as was sought to be done by the New York code of 1848, 
and lately by the recent judicature acts of 1873 and 1875 in 
England, yet the fact remains that the newer systems simply 
proceed upon the old principles in substance, and that the change 
is much more one in name than in fact. 

The reason of this lies in the fact that the authors of these 
systems are dealing with the same rules of law, — these they do 
not profess to qualify, and do not except by indirection, — and 
are seeking merely a new mode of presenting the facts in compli- 
ance with them, with the same end in view; namely, an intelli- 
gible issue to be passed upon by the court or the jury. This the 
science of special pleading did, in perfect accordance with the 
rules of logic, artificially and technically, it is true, and with an 
eye to the system and its precise working, that not merely the 
single case might be definitely dealt with, but that a precedent 
might not be set which would have to be departed from in the 
next instance of a like issue. 


The defects of the system were in a great measure due to the 


1 Pomeroy, Remedies and Rem. Riyhts, Pref. viii. 
2 Id., Pref. vi. 8 Act 1836, c. 273. 


ri 
d 
Pp 
tl 
fi 
a 
a 
( 


PLEADING AND PRACTICE. 69 


rigid and subtle metaphysical notions of the age of its early 
development, when the hair-splitting abstractions of scholastic 
philosophy invaded all departments of letters and culture, and 
the various branches of the law afforded almost as congenial a 
field as theology itself for the display of the verbal refinements 
and distinctions without a difference which Shakspeare satirized 
and Bacon exploded. That “an act” had “ three branches. to 
act, to do, and to perform,” ! was not merely crowner’s quest 
law,” but the grave conclusion of learned judges.? So the entirety 
of a condition, with all its train of absurd consequences, which our 
courts have not got over even at the present day,’ is as fantastic 
as my Lord Coke’s “certainty to a common intent, certainty to a 
certain intent in general, and certainty to a certain intent in 
every particular.”* These subtleties, however, are not of the 
essence of the system. The growth of a period when these 
niceties were held the mark of real knowledge, it was not un- 
natural that the science should bear some evidence of the time 
and place of its origin; but there was equally no reason why it 
should not be able to discard them, and to show in its own 
department the same flexibility and power of adaptation which 
is the just boast of the general common law. Of this, more 
hereafter. 

It is, therefore, not too great an assumption to say, in the 
language of Lord Mansfield,® “* The substantial rules of pleading 
are founded in strong sense and the soundest and closest logic, 
and so appear when well understood and explained ; though, by 
being misunderstood and misapplied, they are often made use of 
as instruments of chicane.”® ‘ Et saches, mon fits,” says Little- 
ton, “* que est un des pluis honorables, laudables, et profitables 
choses en nostre ley de aver le science de bien pleder en actions 
reals et personals; et pur ceo jeo toy counsaile especialment de 
mitter ton courage et cure de ceo apprender.” And although we 
should hardly follow Lord Coke in his reason for the derivation 
of pleading, — placitum a placendo, quta omnibus placet, — yet we 
can appeal to late authority for the value of the system. In their 
report of the Practice Act in 1851, the commissioners say, — 


1 Hamlet, act v., sc. 1. 2 Hales v. Petite, Plowd. 253. 
8 Pennock v. Lyons, 118 Mass. 62. 

4 Co. Litt., 303a@; Gould, Plead.,c. 3, § 52. 

5 Robinson v. Raley, 1 Burr. 319. © Co. Litt., 302 a. 
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“No one can have understood this system without a profound admiration 
of it as a work of human genius, nor without perceiving that it is capable 
of accomplishing perfectly those objects of first-rate importance where facts 
are to be tried by a jury, the separation of the law from the fact, and the 
production of simple and exact issues to be submitted to their appropriate 
tribunals.” 


If we have been somewhat prolix in these commendations of 
this system, it is because nearly a quarter of a century has passed 
since the adoption of what professed to be a departure from it in 
this State, and a still longer period in New York since their code ; 
and to the new generation of practitioners and students special 
pleading is very much a mere name, referred to only to be slighted. 
That it was in its substance a sound, clear, and rational system ; 
that it lent powerful aid to the formation and development of the 
law while performing the function of applying it; that it drilled 
and trained for centuries the legal mind, giving thereby to bar 
and bench that accurate tone and clear expression which render 
English reports so generally superior to our own, —is a justice 
that daily fewer practitioners render to it. 

Nevertheless, Chitty maintains his place on the curriculum of 
the law-schools ; and special pleading is professed to be taught, 
or is a matter of reference, therein. It is admitted in theory, 
at least, to form a necessary part of the direct training of the 
student ; and no treatise has replaced his. It is not-likely that 
any will. We are to-day what Charles Lamb designated his 
young friend who was commencing the study of the law, — legal 
Chittylings, — and are more or less directly, all of us, the better 
for the great experience, varied learning, and immense industry 
of its author, and owe to the science he did so much to develop 
much of the accuracy or clearness of legal view we may possess. 

Yet a formal recognition in theory is all that the science of © 
special pleading professedly receives. It is treated, in the course 
of legal instruction, as if it were merely a historical branch of the 
law, and necessary to be considered only in order to understand 
the growth and development of the law, — as one would recur 
to the laws of mortmain, or of terms to attend the inheritance, — 
but never to be put in practice ; and the young lawyer constantly 
finds himself embarrassed between the necessity of an accurate 
knowledge of pleading in order to a proper presentation of his 


1 Hall’s Practice Act, 1851, p. 138. 
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facts and development of his case and the loose general modes 
now prevalent which are the natural fruit of the modern at- 
tempts at reform in this direction ; and he soon perceives that 
the codes which professed to replace, or which have been treated 
as replacing, the old science, are simply built upon it. In spite, 
however, of the necessity felt of a more accurate habit of plead- 
ing, and of the risks from inexact averments, yet the general 
prevalence of these, and the loopholes of escape held out by the 
broad provisions for amendment, prevent his attempting to ac- 
quire what every one feels to be necessary, and yet every one 
disregards, — 


“ Video meliora proboque deteriora sequor.” 


In Massachusetts, the steps to reform the law of procedure, 
by modifying the strictness of rules of pleading, were taken in 
such a different direction from that which New York and other 
States, and still more recently England, have followed, that 
we are to-day left standing half way between the old and 
the new systems. As is apparent from the report of the very 
able commissioners who produced our Practice Act, they did not 


propose to do more than modify the old system in the direction of 
simplicity, and freedom from technicalities; and, though having 
before their eyes the then recent experiment in New York, they 
declined to follow that example, and abrogate, or attempt to ab- 
rogate, the substance of the old procedure. Whether the reasons 
that led them to any substantial change, and, if so, whether the 
changes as made, were sound, we shall discuss farther on. The 
reasons, however, which induced them to adopt this middle 
course, assuming that a change should be made, were, in their 
own words, these : — 


First, To “borrow a plan from a system of foreign law would be 
extremely hazardous and inconvenient. There is an intimate connection 
between a system of law and its modes of procedure ; and we should fear 
to try the experiment of raising such a foreign plant in our soil. The 
habits, terms, modes of thinking, and all that enters into the practical 
working of proceedings for the administration of justice, and causes them 
to move kindly and easily, forbid the attempt.” 

Second, “Still less should we be willing to create a new plan. We 
have no such confidence in our own powers as would permit us to engage 
in such a work. Indeed, we have little respect for such a work, in whose- 
soever hands it may be. From the days when Mr. Locke created a con- 
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stitution down to the production of the last code that came out of the closet 
of any professor,” (did they mean to refer to the New York code?) “we 
believe one important lesson has been taught, —that all law should be 
derived, not created; deduced by experience and careful observation from 
the existing usages, habits, and wants of men, and not spun out of the 
brains even of the most learned.” ? 


It is true, indeed, that this necessity of deriving and not cre- 
ating law is less clear in case of the law of procedure than of 
what we may call the body of the law ; and that the former, being 
more artificial in its nature, is more controllable by positive or 
statutory enactment than the latter; which, indeed, can hardly 
be said to fall at all within the domain of statute law, whose 
normal province is the remedy, and not the rule. But it is diffi- 
cult to escape from the conclusion reached by the commissioners, 
that the system of procedure is so intimately interwoven with 
the law itself, and derivatively with the very constitution of 
society, that even the legislature, in changing or legislating as to 
the remedy, must constantly recognize the genius of the people, 
and the social fabric as well as the law they are seeking to 
enforce, or they will very soon find that their artificial system 
will begin to strain and part, like sails inaptly joined to the ship, 
which every strong breeze and motion tend to tear from the hull 
they were constructed to propel. 

That the commissioners exercised a wise reserve in refrain- 
ing from greater changes we think cannot be denied. They 
were rather willing to be the last to set the old aside than 
the first by whom the new was tried. Whether their system, 
at least as altered by the legislature, was equally wise in making 
as much change as it did, we now propose to consider. 

Two things are to be borne in mind in looking at the changes 
introduced by the Practice Act. First, that though the system 
of special pleading had been adopted by the Colony from the out- 
set, yet our ruder condition of society had rendered it unsuita- 
ble, if not impossible, to carry it out in all its precision; and 
second, that there was neither time nor means available to develop 
a trained body of special pleaders. Moreover, the Puritans here 
had early learned to associate law and tyranny. The subser- 
vience of the bench and the conservatism of the bar in England 
placed the one in direct support of harsh forms of oppression 


1 Hall’s Practice Act, 1851, pp. 145, 146. 
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and the obnoxious dogma of the divine right of kings, and the 
other in equally direct opposition to the growing spirit of reform. 
No more sweeping enactments for the abolition of the forms of 
law, under the guise of simplifying them, have ever been passed 
than were introduced by the Barebones Parliament in 1653. A 
similar spirit here produced the almost entire absence of attor- 
neys or lawyers which continued during the existence of the 
Colony, after the expulsion of Lechford, who for the few years 
of his stay had ‘* flourished as the whole profession, — the em- 
bodied bar of Massachusetts Bay.”! Even when the growing 
wealth of the Province fostered the exactness of law, and gave 
in the last century to our community a considerable body of 
well-trained pleaders and some eminent judges, somewhat of 
the former leaven still existed, and tended to prevent our ever 
having either a bench or a bar that would compare with West- 
minster Hall; and when, the conservatism of the legal pro- 
fession placing them largely on the side of the king, the Revolu- 
tion drove many of them away, there passed away with them 
much of the scientific character of the administration of the law, 
and gradually arose with republican simplicity a distaste and in- 
capacity for the technicalities of its forms. That natural altera- 
tion which the flexibility and power of adaptation in the common 
law and in pleading as its exponent might and would slowly but 
surely have produced was rudely and forcibly accelerated by 
political and social events: and though special pleading regulated 
theoretically our code of practice, yet to some degree the habit 
of the people was averse to it; but, even more, the capacity of 
society was inadequate to put it properly in force, or to produce 
a grade of legal training competent to maintain it as a working 
system. 

Whether such a grade of legal acquirement might not have 
been attained by the bar of to-day may, at least, be questioned. 
In 1836,? however, moved more by zeal than discretion, the legis- 
lature, by an act entitled “An Act to abolish special pleading 
in civil actions,” dispensed with all pleas in bar, and directed 
that “all matters of law or of fact in defence of an action may 
be given in evidence under the general issue, and no other plea 
in bar of such action shall be pleaded ;” and the only means 
by which a definite issue was to be produced, or notice given the 


1 Washburn, Jud. Hist. of Mass. 54. 2 Acts 1836, c. 273. 
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plaintiff of the issues raised, was by a specification of defence 
under order of the court, by rules framed for that purpose; and, 
as if to increase the laxity of procedure, a broader statute of 
amendment was = than had existed before, and special de- 
murrers were expressly ‘ forever abolished.” 

Under this system, or want of system, as might well be sup- 
posed, the practice grew gradually laxer. As each generation of 
lawyers came forward, it received a training proportionate to the 
demands upon it in practice ; and little wonder can be felt at the 
deterioration of the bar in consequence. 

By the abolition of special demurrers, no defect of form could 
be availed of ; but, as all demurrers were general (7.e., not pointing 
out the specific matter demurred to), the wider effect was, that 
the party in fault could have no notice of the legal defects of his 
pleading, except under a “ specification of defence” by order of 
the court. Moreover, although the sweeping preamble or caption 
of this act had professed to “ abolish special pleading,” and had 
cut off all pleading subsequent to the answer, yet, except special 
demurrers for defects of form, all other dilatory pleas remained in 
full force. But, above all, the act, as will be evident at a glance, _ 
cut no deeper than the surface. The necessity for a legal pre- 
sentment of the issues of the cause still remained, and the sole 
operation of the statute was to have them produced in a vague 
and unsatisfactory manner. The bill of particulars and the 
specification of defence were badly overworked, and made to do 
duty for all further pleadings; since the only penalty for the 
insufficiency was, that the pleader so in fault was not allowed 
to offer evidence on the defective allegation before the jury. 
Hence, as is evident, all issues of law and fact were left to be tried 
ina lump when the case came on before the jury; and the nisi 
prius judge, with all the haste inevitable under the press of a heavy 
docket, was forced to rule on the incongruous medley too often 
presented. In fact, the burden was really thrown upon him to 
state the pleadings of both parties. It could not be expected 
that a well-defined question should be raised on exception to 
his decisions, or that the Supreme Court could apply principles 
satisfactorily to issues so presented. We may well believe that 
the habitual caution of our court of last resort, in limiting the 
decision in many cases to the peculiar facts of the case and 
avoiding the enunciation of general principles, may have been 
largely owing to this cause. 
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Of this condition of practice the commissioners were emphatic 
in theircondemnation. “ It may seem,” they say, “ at first, unac- 
countable, that in a State which from early times has enjoyed the 
advantages of a learned and upright judiciary, an accomplished 
and vigilant bar, and a legislature easily appealed to, and always 
found mindful of the importance of reform in the proceedings 
for the administration of justice, we should find ourselves at 
this day working under what can hardly be called a system of 
procedure, and which every well-informed lawyer condemns, un- 
der whatever name it may go.” 

It was to remedy such an unsatisfactory state of procedure 
that the Practice Act was framed under which the law in Mas- 
sachusetts has been developed for twenty-five years. It has been 
seen how the eminent jurists who framed the act regarded the 
broad enactments of the New York code and the merger of legal 
and equitable forms, and what reasons determined their rejection 
of that plan. It may, however, be questioned, whether the plan 
they adopted is not even more amenable to criticism. The ques- 
tion before us to-day is still the same they had then to deal with, — 
whether the features of the New York code, or the system of 
special pleading in some modified form, be the best adapted to the 
wants of our people: but, assuming for the moment that they 
were right in their rejection of the former, it may be well to ex- 
amine in some detail this attempt at such modification. 

The evils in regard to procedure in our courts to-day are mani- 
fest, —an over-crowded docket, which in one county even the 
labors of three courts, concurrently sitting, fail to dispose of ; 
bad pleading by the plaintiff, often met by worse on the part 
of the defendant, and hence the imperfect development of issues, 
to the embarrassment of judge and jury at the trial, requiring 
frequent amendments, with postponements and delay as the 
necessary consequences ; demurrers of so little value, that they 
are grown almost as obsolete as the dodo ; great difficulty in stat- 
ing definite exceptions from the confusion of issues and evidence 
in the cause, and hence a general tendency to report the whole 
case as an easy way of evading that difficulty, but in fact only 
transferring it to the law court, who are called upon to apply and 
settle defined rules of law on ill-defined facts and imperfectly 
developed questions. 


1 Hall’s Practice Act, 1851, pp. 137, 188. 
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To what extent are these difficulties the result of the Practice 
Act? We think it must be admitted that most of them are. 

To begin with the declaration. It was, it is true, provided by 
the code, as framed by the commissioners, that one count, and no 
more, shall be used for each cause of action.! Here a definite 
limit was set, securing the presentment by plaintiff of his issues 
singly. The rules of pleading made inconsistency of allegations 
in one count a ground for demurrer; and thus was afforded a 
safeguard that each count should present clearly one, and only 
one, cause of action. It was also provided that any number of 
counts should be used for different causes of action in the same 
division.? This, we think, was a mistake ; not in itself, provided a 
separate issue could be raised on -each, but because, as only one 
answer was required, one denial would present to the jury as 
many issues as there were counts, and a dozen matters of indebi- 
tatus asswmpsit, with as many special contracts, might have to be 
passed upon by the jury at one trial. Badly as this would operate, 
the legislature made it worse. As it stood, though there might 
be many issues, each was separately stated by plaintiff. But the 
legislature abrogated even this small amount of clearness. It 
was enacted that only one count “need” be used,® which al- 
lowed the pleader to employ as many as he pleased ; and whether 
he stated one or mixed a number of causes in each count was a 
matter open, if at all, only on special demurrer. 

But a corrective was evidently hoped to be found in the 
requirements of the answer, and that the precise and particular 
denials pointed out by the statute would define the issues; and 
though they were all presented at once to the jury, yet they 
would be presented separately and distinct. But the necessary 
interpretation put upon the act practically restored the broadest 
application in effect of the general issue which the code had 

1 Hall’s Practice Act, 1851, p. 159. 

2 The rule itself as to the plaintiff was evidently borrowed from the English 
Rules, Hil. T., 4 Wm. IV., Rule 7, which permitted distinct counts for distinct causes 
of action. But there the resemblance ended. To each of those counts a separate 
plea, demurrer, or issue, was taken, and each issue so made up was separately pre- 
sented. Moreover, full costs followed the event of each issue; and if, of the issues 
raised by the plaintiff, more were found against him than for him, he could not 
escape without being mulcted heavily. But under our Practice Act, though beaten 
on all the other issues raised, yet, if successful in one, he would carry costs on his 
whole case, subject only to single term fees by Rule 15, Superior Court. 

8 Gen. Stat. 129, sect. 2, § 4; Lovett v. Salem, §c., 9 Allen, 557. 
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expressly abolished,’ and permitted a general denial, which put 
plaintiff to proof of his whole case. No exception can perhaps 
be taken to this decision, though its effects were admitted by the 
court to be in many cases mischievous. A previous decision * 
had practically sustained not merely the right of pleading double, 
but that the pleas might be inconsistent. The defendant’s answer 
in this case denied all allegations, and then set up a defence 
based on the existence of one of those very allegations. We 
regard the practice introduced by the doctrine of this case as 
more dangerous than any other decision under the Practice Act. 
How far it was likely to be carried in fact may be seen from the 
case of Cassidy v. Farrell, where the answer merely set up that 
the defendant would introduce evidence! It is true that the 
words “ tending to show,” &c., were added ; but these amounted 
to nothing ; for all evidence tends to show something, and there 
are very few propositions short of a mathematical axiom which 
evidence may not be produced tending to disprove. In the later 
and recent case of Suit v. Woodhall,’ although reference is made 
to the conditional character of the second allegation, yet the 
decision is not based on that,® but on the answer being merely 
a statement of what the evidence would be, not what the fact 
actually was; so that answers may still be framed on the Ver-. 
mont precedent: “First, defendant never had the pail; second, if 
he ever had it, he returned it whole; and third, if he did not return 
it whole, it was broken when he borrowed it.’ If the Supreme 
Court meant to decide against inconsistent allegations, contin- 
gently put, they certainly have not so expressed themselves. 

But possibly the office of the demurrer might have been effi- 
cient to cure this, if demurrers had been found under the act to 
be of any value. Unfortunately, though the act abolished general 
and restored special demurrers,’ it did not expressly restore their 
effect in regard to matters of form. The statute, in defining fo 
what, among other things, demurrers may lie, apparently excludes 


1 Gen. Stat. 129, sect. 15. 2 Submarine Co. v. Burnett, 1 Allen, 410. 

8 Jewett v. Locke, 6 Gray, 233. 4 Cassidy v. Farrell, 109 Mass. 397. 

5 Suit v. Woodhall, 116 Mass. 547. 

6 A different view is taken in a recent work on practice by Messrs. Buswell & 
Walcott (pp. 263 and 287) ; but a careful examination of the cases cited will, we think, 
show the correctness of the opinion we have expressed in the text. 

7 Washington v. Ames, 6 Allen, 417; Suffolk Bank v. Lowell Bank, 8 id. 355; 
Montague v. B. & F. lron Works, 97 Mass. 502. 


78 PLEADING AND PRACTICE. 


by inference matters of mere form not enumerated in the act. 
This was far beyond the effect of any prior act, except the sweep- 
ing statute of 1836, c. 273. The early English statutes of 27 
Eliz., c. 5, and 4 Anne, e. 16, simply required demurrers for mat- 
ters of form to be special; and the later requirements of the 
rules of Mich. T., 38 Geo. III., Trin. T., 11 Geo. IV. (6 Bing. 
802), and Hil. T., 4 Will. IV., Rule 2, simply made all demurrers 
special by enjoining a specification of the cause of demurrer, the 
last on the margin of the demurrer when filed. 

Moreover, the breadth of the statutes of amendment?! in effect 
negatives the use of demurrers as well as most preliminary pleas. 
If the plaintiff or defendant can cure his defective pleading at 
any moment, and almost to any extent, it is clearly the policy 
of his opponent not to give him a hint of his weakness until the 
moment of trial itself, when the press of trial will subject him 
to the greatest inconvenience and difficulty. The same cause — 
the facility of amending —also renders the pleader less careful, 
as he is under no apprehension of being subjected to costs: for his 
opponent will hardly exact a penalty which he may in a very 
short time himself be liable to; and he is ready to concede every 
latitude of amendment, from a lively sense that it may be soon his 
own turn to seek a similar favor. For as, by the act,? all orders 
allowing amendments may be made by agreement of parties, the 
court has no necessary voice in determining these, or control of 
the shape of the action, until called upon to rule at the trial upon 
the thrice-patched tissue of the parties’ allegations. 

It is true that the decisions of the court have set some limit to 
the permissibility of amendments, even under the Practice Act. 
It has been distinctly held that the want of a declaration at 
entry is not cured by these sections (40-42) of the act, and 
hence is fatal in the lowest courts, as these are not included in 


the express language of sects. 7, 8, and 9;* thereby reaffirming 


the ancient though wholly technical rule, that for an amendment 
there must be something to amend by. Whether an entirely 
new party, sole plaintiff or defendant, can be substituted, may be 
doubted. In one case a guardian was allowed to amend and sue 
as next friend of the heirs, his wards.’ In another case a hus- 


1 Gen. Stat., c. 129, sects. 40-42. 2 Gen. Stat., c. 129, sects. 59, 60. 


8 Keenan v. Knight, 9 Allen, 257. 4 Brown vy. Washington, 110 Mass. 529. 
5 Jennings v. Collins, 99 Mass. 29, 32. 
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band was allowed to come in as tenant by curtesy in place of 
his wife, who had died before date of writ.1 In an earlier case 
it was held that an action brought in the name of the assignee 
could not be amended by inserting the name of the assignor,? 
while in others no amendment was attempted.* : 

On the other hand, the source of the large construction of the 
act lies in the words permitting an amendment to render the action 
the one for which it was ‘‘ intended to be brought.” Since this 
statute, no objection exists to changing from tort to contract, or 
from contract to tort: * and perhaps a change of the sole plaintiff or 
defendant may be authorized under this rule ; certainly an entirely 
new cause of action may be substituted.® Moreover, the decision 
of the court allowing the amendment is conclusive on the iden- 
tity of the cause of action ;® and it presumed that the agreement 
of the parties would have the same effect. 

It will be apparent, even from this cursory review, how broad a 
license is bestowed on the pleader, and what an invitation is in 
fact held out to laxity by the combined operation of the causes 
described. That this invitation has been largely accepted, the 
state of procedure in our courts to-day will clearly and painfully 
show; and these radical changes were all made concurrently. 
How great a step was taken will appear by comparing this with 
anterior legislation. No prior provision for amendment of like 
width existed under our Massachusetts law or at the common law. 
The statute of 1784, c. 28, § 14, simply provided for the rectifi- 
cation of ‘‘ circumstantial errors or mistakes.” This was incor- 
porated in the Revised Statutes; and further provision was then 
made by sect. 22 of chap. 100, that any amendments ‘in form or 
substance ” could be allowed before judgment; and, after judg- 
ment, defects of form were cured. Before this, the court had 
held that a count for goods sold could not be amended by sub- 
stituting a count on a note for the price,’ as this was a new 
cause of action. Even after the provisions of the Revised 
Statutes above stated, it was not in the power of the court by 
amendment to change an action of tort to contract, or the reverse. 
The power of the courts was held to be limited ;* and the saving 

1 Emory v. Osgood, 1 Allen, 244. 2 Haskell v. Lambert, 16 Gray, 592. 

8 Oliver v. Col. Gold Co., 11 Allen, 283. 4 Mann v. Brewer, 7 Allen, 202. 

5 Gen. Stat., c. 129, sect. 82. ® Drew v. Beard, 107 Mass. 64, 76. 


7 Van Cleef v. Therasser, 3 Pick. 12; Brigham v. Este, 2 Pick. 420, 424, 425. 
8 Guilford v. Adams, 19 Pick. 876, 378. 
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provision of the act of 1836, c. 273, permitting amendment 
where the plaintiff had mistaken the “form of action suited to 
his claim,” did not allow such a change, nor even authorize 
amendment within the same division of actions, if the technical 
cause of action was not identical.!. The act of 1839, c. 151, § 1, 
like the provisions of the 9 Geo. IV. c. 15, and 3 & 4 Wm. IV. 
ce. 42, from which it was probably borrowed, simply permitted 
amendment of a variance between the recital of the pleadings and 
the proof; and the act of 1833, c. 194 (Rev. Stat., c. 100, sects. 
1 to 7), authorized amendments, notwithstanding misjoinder. In- 
deed, this same species of amendment had been allowed by the 
courts prior to this statute,? under their general common-law 
authority, as is suggested ;* though this may admit of a doubt, 
unless a larger authority of the court over the record was 
licensed by our somewhat inartificial practice than existed at 
the common law. 

At the common law, amendment was only in the power of the 
court until their record was made up. While the oral debate, 
called the parol,— which was the first form of pleading, — lasted, 
any amendment could be made ;* and, when written pleadings 
replaced the parol, they formed no part of the record until the 
roll was completed for the jury-trial. After this they were be- 
yond the power of the court, except so far as aided by statute.. 

On the other hand, the statutes were of very limited operation. 
All those enacted from the 14 Edw. III., St. 1, c. 6, tothe 8 Hen. 
VI., c. 15, were simply for the correction of clerical errors. 
The several so-called statutes of jeofails® only aided by verdict 
matters of form not affecting the merits of the action. By the 
act (called by Twisden, J., the omnipotent act) 16 and 17 Car. 
IL., c. 8, a variety of defects of technical recital were relieved 
after verdict when “ not being against the right or matter of the 
suit.” The first statute which gave the power to judges to re- 
lieve against a variance at trial was 9 Geo. IV., c. 15; and this 
only in case the evidence was in writing, and the defect did not 
go to the merits of the cause. The 3 and 4 Wm. IV. extended 
this power to variances by oral evidence; and it was not till the 


1 Mann v. Brewer, 7 Allen, 202, 203. 
8 Fitch v. Stevens, 2 Metc. 505. Per Shaw, C. J. 

2 Tidd’s Pract., 717; 3 Bl. Com., 406-408. 5 Id. 
6 82 Hen. VIII.,c. 30; 18 Eliz., c. 14; 21 Jac. I., c. 18. 


2 Colcord v. Swan, 11 Mass. 291. 
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15 and 16 Vict., c. 76, that the power of amending for variance 
in matters of substance was conferred on the English courts. It 
may therefore be doubted if any such broad power of amendment 
in case of misjoinder or otherwise for matter of substance existed 
under the common law even as adopted here ; and, when exercised, 
it was probably only under a liberal construction of the provision 
of the act of 1784, c. 28, § 14. 

Lastly, it was the result of the act of 1836, c. 273, already re- 
ferred to, to dispense with all pleadings after the plea of the gen- 
eral issue, and specification of defence. An express provision to 
this effect was inserted in the Practice Act of 1852. It is true, 
the plaintiff may demur, or, under order of court, may be com- 
pelled to reply to defendant’s answer. But this is rarely if ever 
done. It must, however, admit of doubt, whether not merely 
the replication, but still further pleadings, are not rendered 
additionally needful by the very breadth and laxity of the ante- 
cedent pleadings. Certainly a defendant who knows that there 
is little risk from a demurrer, even if one would lie; who has the 
warrant of statute and decision to include double and inconsistent 
pleas in his answer, — has an additional inducement to make that 
answer loose if he feels that he is not liable to be followed by a 
replication taking issue on his imperfect averments, and with per- 
haps fatal consequences to his defence. At all events, such 
a replication would define more clearly the issue for the jury 
and the court. 

If authority were worth referring to in support of experience 
in considering the value of the Practice Act, we might cite 
Shaw, C. J., who on more than one occasion gave no uncertain 
sound to his opinion of its tendency; e. g.:— 

“This case comes before us in a somewhat unsatisfactory manner, and 
seems to show what is likely to arise under the act abolishing special 
pleading, and more especially under the new Practice Act, in pursuance of 
the provisions of which this action is brought.” * 

More than one of the features on which its framers largely 
relied have been removed. Thus, besides the change allowing 
many counts for one cause of action already noticed, the legisla- 
ture allowed the legal effect of written instruments to be set 
out instead of a copy; and finally? the legislature abolished 

1 Patten v. Deshon, 1 Gray, 825. See also Edwards v. Carr, 13 Gray, 234, 238 ; 
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the only oath which had been required in course of ordinary pro- 

ceedings, and which the commissioners had hoped would “ make 
a great, and, we believe, extremely beneficial change in our 
law. Parties will be enabled to obtain speedy judgments at 
small expense on claims to which there is no defence, and in 
recovering judgments for which there should be very little delay. 
Taken in connection with other parts of this act, we believe it 
will be found that the general effect of these provisions will be, 
that defence will seldom be attempted when it is known to the 
party that none exists,” &c. Alas that so confiding a trust in 
the effect to be derived from an appeal to the conscience of the 
bar or of their clients should have proved unfounded! The net 
result of experience being, that, far from diminishing the num- 
ber of actions, it only added perjury to delay, a more prosaic 
legislature replaced it by the late, and, on the whole, fairly useful 
statute for speedy disposal of indefensible actions.? 

It is to be borne in mind that the Practice Act only proposed 
the modification of special pleading to the extent of its own 
express enactments, and, where these did not in terms apply, left 
the former system in full operation.2 Thus, in a recent case,® it 
was decided that the same precision of language was necessary, 
now as formerly, to distinguish tort from contract; and it has 
been uniformly held, that though the names of the different 
actions of the same division were merged in one, yet that the 
appropriate evidence was as requisite as before the act to main- 
tain the old distinctive forms. In a very recent case, the 
technical rule, that a plea with a tender and profert in curia 
admits the plaintiff's cause of action, was applied, although the 
plea set up that the tender was of rent, and the plaintiff only 
sued for use and occupation.’ § It is, indeed, a ground for serious 
criticism of the Practice Act, that there are too many points in 
which it is uncertain what the statute covers, and how far the 
common-law rules apply. It was, moreover, a grave disadvantage 
to have these rules, which a long course of decisions had ascer- 
tained and precisely defined, replaced by new rules, to fix whose 


1 Act 1874, c. 278, § 8. 2 Hall’s Pr. Act., 1851, p. 146. 
3 Cooper v. Landon, 102 Mass. 58, 60. See Pearson v. Howe, 1 Allen, 207. 


4 Robinson v. Austin, 2 Gray, 564; Winship v. Neale, 10 id. 882; Parsons v. 
Smith, 6 Allen, 578. 


5 Currier v. Jordan, 117 Mass. 260. 
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limits required a like course of adjudication, continued for a 
period of similar length. 

It is obvious, therefore, that special pleading, in its substance, is 
not abolished here; and even in its essential forms it still remains 
in the States which have not yet adopted a code. As little has it 
departed in substance in these latter jurisdictions. Its rules not 
only expressed the logical development of an issue, but were too 
closely in accord with the common law itself to disappear while 
that remained in force. The language of the courts in these 
jurisdictions, after many years’ experience of the code, admits 
this: ‘* The codifiers, while professing to abolish the distinction 
between forms of actions, found it impossible or impracticable in 
many cases to effect their object.” And, in an earlier case in 
the Court of Appeals,? Selden, J., said, — 

“ Although the code has abolished all distinction between different 
forms of action, and every action is now in the form of a special action on 
the case, yet actions vary in their nature, and there are intrinsic differences 
between them which no law can abolish. . . . The mere formal differences 
between such actions are abolished: the substantial differences remain as 
before.” 


Other similar expressions might readily be quoted: some of 
them may be found cited in the preface to the present edition of 
Mr. Chitty’s book. 

We have offered with some diffidence these criticisms on the 
Practice Act of Massachusetts, feeling that the simplification thus 
attempted has not been productive of the results hoped; that, 
on the whole, practice has become looser, but not really easier ; 
and that now is a fit season to consider whether a recurrence 
to some of the essential features of the system of special pleading 
is not advisable to cure the admitted existing evils. We hardly 
deem it necessary here to discuss the other alternative, — the 
adoption of all the distinctive features of the codes of New York 
or England. We do not think that these have yet vindicated 
their claim to make the process of law simple, easy, inexpensive, 
and complete. At all events, the change contemplated is so 
radical, that we cannot suppose our community prepared to 
make it until satisfied that the common-law system cannot by 
any simple modification afford practically the desired results. 


1 Mullin, J., in Booth v. F. &- M. Nat. Bk., 65 Barb. 458. 
2 Gould v. Asseler, 22 N. Y. 225, 228. 
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In framing the Practice Act, the commissioners criticised that 
system as too difficult for application by a bar like ours ; and the 
effect of their own work was to justify that assumption by 
disqualifying that bar still further. But we think that the cor- 
rectness of their assumed premise is growing daily less. With 
the natural increase of the numbers of the legal profession, and 
the tendency to specialize departments which is rapidly developed 
by the growing wealth of the community, the argument that the 
bar cannot, as a class, acquire the requisite skill to apply at least 
a modified system of exact pleading, or that pleading cannot be 
made a special department, is as rapidly losing force. What 
modifications are required, the experience acquired under the 
operation of the Practice Act would readily determine. We 
have, in this paper, touched upon this subject in the reverse way 
by suggesting some particulars in which the act seemed to have 
failed in its purpose. 

It also appears to us that criticisms on the system of special 
pleading have been taken too much for granted, and with too 
little fair examination of their just foundation. In the commis- 
sioners’ report, even Lord Coke is put on the stand as a “ disin- 
terested and competent witness” to the fact that the system of 
special pleading did not work well in practice, even at the com- 
mon law ;! but that the isolated passage there quoted referred 
more to the negligence of the bar than to the inherent defects of 
the system is apparent a little farther on, where, speaking of 
the same period, Lord Coke says,? ‘In the reign of Edward the 
Third, pleadings grew to perfection, both without lamenesse and 
curiosity ; for then the judges and professors of the law were 
excellently learned,” &c. And again, “In the time of Henry 
the Sixth, the judges gave a quicker eare to exceptions to plead- 
ings than either their predecessors did or the judges in the raigne 
of Edw. the Fourth, when our author flourished, or since that 
time, have done, giving way to no nice exceptions so long as 
the substance of the matter were sufficiently shewed,” &c.2 It 
is evident that the period to which Lord Coke referred, in the 
passage cited by the commissioners, was that fully described by 
Blackstone,* when even the most trivial clerical errors were held 


1 Co. Litt., 303a@; cited in Hall’s Pract. Act, 1851, pp. 144, 145. 
2 Id., 3045. 3 Id. 


4 3 Bl. Comm., 408 et seq. 
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beyond the reach of amendment, and the cause of reversal on 
motion in arrest of the judgment. Various statutes were passed 
to remedy this state of things,’ which had been produced, not by 
the system of pleading, but by the timidity of the judges, who, 
frightened by Hengham’s case, “refused to amend the most 
palpable errors and mis-entries unless by authority of Parlia- 
ment.” ? 

Lastly, we would suggest that the present tendency to popu- 
larize legal remedies at the expense of systematic procedure loses 
sight of one very material fact. Of all the causes of action that 
arise in the community, but a fraction are brought even for legal 
advice, still fewer are put in suit, and only a portion of these 
actually come to trial. The great bulk of questions are deter- 
mined by the authority of existing precedents. But to do this 
with any thing like certainty requires that the precise point 
settled by the precedent should be intelligible ; and this can only 
be the case where a distinct issue has been raised, and passed 
upon. The value of a precedent is wholly gone if the rule 
established by it is not based on clearly stated and relevant 
facts. If, therefore, a variety of issues, and those imperfectly 
defined, are presented in one cause, while individual justice may 
be attained, the value of the system is impaired, if not wholly 
lost. How largely this is the case under our present practice we 
can safely leave to the experience of the bar to-day. 

JOsEPH WILLARD. 


1 14 Edw. IIL, St. 1,¢.6; 9 Hen. V., St. 1, c.4; 4 Hen. VI., ¢. 3; 8 Hen. VI, 
c. 12; id., c. 15. 
2 Blackstone, ubi supra. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1876. 


Account. — See EvipENCE; PARTNERSHIP; SOLICITOR AND CLIENT. 
Action. — See EvipENcE; HusBanp Anp WIFE. 
AcEncy. — See Brtts anp Notes; Lien, 2; NEGLIGENCE, 2. 
AGREEMENT. — See ConrTrRact. 

ALTERATION OF ConTRACT. — See CONTRACT. 
ALTERATION OF INSTRUMENTS. — See CHECK. 

Answer. — See PLEADING. 

APPROPRIATION OF PAYMENTS. — See Bitts AND NOTEs. 
AssauLt. —See Husspanp anp WIFE. 

AVERAGE. — See Lien, 2. 

Bank. — See CHECK. 


BANKRUPTCY. 

1. The Divorce Court ordered M. to pay £5,000 to O. on the latter’s under- 
taking to pay the same into the registry, to abide the further order of the court. 
M. did not pay the money, and O. filed a petition for adjudication in bank- 
ruptey against M. Held, that there was no good petitioning creditor’s debt. — 
Ex parte Muirhead. In re Muirhead, 2 Ch. D. 22. 

2. Action for breach of an agreement, whereby the defendants agreed, in 
consideration of the plaintiff transferring and disclosing to them all his prop- 
erty upon trust for all the plaintiff’s creditors, to repay to the plaintiff £50 
upon realization of the plaintiff’s property. Held, that said agreement was 
void, being a fraud upon the plaintiff’s creditors. —Blacklock y. Dobie, 1C. P. D. 
265. 

3. A partner in a firm died; and by the partnership articles, his share was 
to be paid out by instalments extending over a period of fourteen years. Be- 
fore they were paid, the firm became bankrupt. Held, that the amount due 
the estate of the deceased partner could not be proved in bankruptcy against 
the firm. — Nanson v. Gordon, 1 App. Cas. 195. 

See FRAUDULENT TRANSFER ; SURETY. 


Bequest. —See Cy-prés; Devise; Erection; Lecacy; MARRIAGE, 
RESTRAINT OF. 


Bitz 


A bill of discovery to obtain inspection of documents in the defendant’s 
possession cannot be maintained in England if in aid of proceedings about 


to be taken for the recovery of land in India. — Reiner v. Marquis of Salisbury, 
2 Ch. D. 878. 


Brit or Laprnc. — See Brits anp Norzs. 
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Bitts anp 

A. in England employed B. in South America to purchase goods for him. 
The course of business was as follows: B. raised funds to purchase goods by 
drawing bills on A. and selling them; B. with the proceeds purchased goods 
and shipped them to Liverpool, and sent the bills of lading and invoices of the 
goods by post direct to A.; in his accounts, B. credited A. with the bills, and 
charged him with the cost of the goods and with commission; and in his 
letters he directed A. to place the price of the goods to his credit, and the bills 
to his debit. Both A. and B. became bankrupt. At the time A. became 
bankrupt, goods were in transit to Liverpool; and some of the bills out of the 
proceeds of which the goods had been bought had been accepted, and others 
were presented to A. after his bankruptcy and not accepted. The goods 
arrived, and were taken possession of by A.’s trustee in bankruptcy. The 
holders of the bills claimed to have the proceeds of the goods appropriated to 
the payment of the accepted and also of the unaccepted bills. Held, that 
holders of the bills had no right to have the proceeds of said goods specifically 
appropriated to their bills. The property in the goods passed to A., subject to 
B.’s right of stoppage in transitu; it did not revest in B. on A.’s failure to 
accept some of said bills; and there was no evidence of an agreement by virtue 
of which B. had a charge upon the goods in the hands of A., and aright to have 
them applied in taking up the bills. — Ex parte Banner. In re Tappenbeck, 
2 Ch. D. 278. 

See Bonn; CHECK. 


Bonn. 
A New York company sold its bonds there, and parted with its interest in 
them, and control over them. The bonds on which the name of the payee was 
left blank were then sent to England, and there advertised and sold by the New 
York purchaser’s agents. Held, that the bonds were *‘ issued ’’ in England. — 
Grenfell vy. Commissioners of Inland Revenue, 1 Ex. D. 242. 
See 
Canon Law. —See Cuvurcn oF ENGLAND. 


CARRIER. 

By statute, a common carrier is not liable for injury to pictures which shall 
have been delivered either to be carried for hire, or to accompany the person of 
any passenger, when the value of the pictures exceeds £10, unless the pictures 
are declared and an increased charge paid. It was held that common carriers 
are protected by this statute, although the injury occurred after the pictures had 
been negligently taken by them beyond the point of destination. — Morritt v. 
North-eastern Railway Co., 1 Q. B. D. 302. 

See 


Cuarity. — See Cy-preés. 


CHARTERPARTY. 

1. By charterparty a vessel was to carry a cargo of lumber from P. to M., 
‘* sixteen days to be allowed for loading at P., and to be discharged at such 
wharf or dock as the charterers may direct, always afloat in fourteen like days, 
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and ten days on demurrage over and above the said lying days, at £10 per 

day.’’ The ship duly began unloading at M. It was the duty of the master 
to put the timber over the ship and form it into rafts, and the charterer was to 
take it away. Bad weather came on, and the rafts could not be formed; and 
the charterer consequently could not take the timber away. The bad weather 
caused a delay of four days in discharging the ship; and the ship-owner brought 
this action against the charterer for four days’ demurrage. Held, that the 
defendant was liable, as there was an implied contract that he would take the 
risk of any ordinary vicissitudes which might prevent his releasing the ship at 
the expiration of the lay days. — Thiis v. Byers, 1 Q. B. D. 244. 

2. To an action against charterers for delay in loading the vessel, the de- 
fendants set up this clause in the charterparty: ‘‘ This charter being concluded 
by the said charterers for or on behalf of another party, it is agreed that all 
liability of the former shall cease as soon as the cargo is shipped, loading 
excepted; the owners and master of the vessel agreeing to rest solely on their 

- lien on the cargo for freight, demurrage, and all other claims, and which lien 
it is hereby agreed they shall have.’? Held, that ‘‘ loading excepted ’’ ex- 
tended to delay in loading, and that the defendants were therefore liable. — 
Lister vy. Van Haansbergen, 1 Q. B. D. 269. 

See InsuRANCE, 2; MERCHANT SuippinG Act. 


CHECK. 


The defendant drew a check, payable to B. or bearer; and B. handed it to 
his clerk for deposit. The clerk absconded with it, and after altering its date 
from March 2, 1875, to March 26, 1875, passed it to the plaintiff for value. The 
plaintiff was not guilty of negligence. Payment of the check was stopped. 
Held, that the alteration was material, and that the check was void in the 
hands of the plaintiff. — Vance vy. Lowther, 1 Ex. D. 176. 


CuurcH OF ENGLAND. 


1. A Wesleyan minister who had inscribed upon the tombstone of his daugh- 
ter, who was buried in an English churchyard, the words ‘‘ daughter of the Rev. 
H. K., Wesleyan Minister,’’ was held entitled to use the word ‘‘ Reverend’? 
before his name, as it was not a title of honor or dignity belonging exclusively 
to the Established Church of England. — Keet v. Smith, 1 P. D. 73. 

2. The Rubric of the Book of Common Prayer prefixed to the Communion 
Service, and the 27th canon in the canons of 1603, warrant a minister 
of his own authority, and without any trial, in repelling a parishioner from 
the Holy Communion in case he is ‘‘ an open and notorious evil liver,’? who 
thereby gives offence to the congregation, or ‘‘a common and notorious de- 
praver of the Book of Common Prayer.’’ ‘Evil liver’’ in the Rubric, ac- 
cording to the natural use of the words, is limited to moral conduct. The 
appellant printed and published a volume entitled ‘‘ Selections from the Old 
and New Testaments,’ and omitted therefrom all reference to the Devil or 
evil spirits. At the suggestion of the vicar of his parish, the appellant wrote 
him a letter concerning the book, in which he said, ‘*‘ With regard to my book, 
the parts which I have omitted are, in their present generally received sense, 
quite incompatible with religion or decency (in my opinion). How such ideas 
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have become connected with a book containing every thing that is necessary 
for a man to know, I really cannot say, and can only sincerely regret it.”’ Held, 
that the appellant was neither an open and notorious evil liver, nor a depraver 
of the Book of Common Prayer. — Jenkins y. Cook, 1 P. D. 80; 8. c. L. R. 
4 Ad. and Ec. 463; 10 Am. Law Rev. 688. 


Crass. — See Devise, 2. 


CoLLisIon. 


A steamer ran into the barge A. in endeavoring to avoid collision with the 
barge S., which had brought herself across the bow of the steamer by improper 
steering. The A. instituted a cause of damage against the S. Held, that the 
S. was liable. That the A. might, by different steering after the steamer had 
changed her course to avoid the S., have avoided collision, did not make her 
necessarily guilty of negligence. — The Sisters, 1 P. D. 117. 

See Lex Fort. 


Common CARRIER. — See CARRIER; SHIP. 
Common Counts. — See Fraups, STATUTE OF. 
Companies Act. — See Company, 1. 


ComMPANY. 


1. The vendor of a mine agreed privately with M., who was negotiating 
for the purchase on behalf of a company, to give him 600 paid-up shares in 
the company. The sale was completed, and the vendor transferred to M. the 
600 shares. Held, that M. held the shares as trustee for the company; and 
that under sect. 165 of the Companies Act the company was entitled to re- 
cover of M. the highest market-value to which the shares had attained since 
they were allotted to him. — McKay’s Case, 2 Ch. D. 1. 

2. The articles of association of a company provided that (7) the company 
should have a first and paramount lien upon all shares of any member for any 
moneys due to the company from him alone or jointly with any other person, 
with power to sell such shares and apply their proceeds in payment of such 
debts; and (16) that the company might decline to register any shares while 
the member making the transfer was, either alone or jointly with any other 
person, indebted to the company. S., who was the registered owner of certain 
shares, executed a transfer which the company declined to register, as they 
were holders of a bill of exchange accepted by S., but which had not arrived 
at maturity. Held, that the company must register the transfer, as they could 
only decline to register under art. 16 where they had a lien under art. 7, and 
that there was such a lien only when moneys were due and payable. — In re 
Stockton Malleable Iron Co., 2 Ch. D. 101. 

3. A company which had power to raise money by debentures secured by 
mortgage of all its property, issued debentures, which were nearly all taken 
up by the shareholders, secured by mortgage of all the property to which the 
company then was or thereafter should become entitled; the company to have 
the power to carry on its business and pay its debts until default in payment 
of interest or principal of the debentures. The company was ordered to be 
wound up. Held, that the debenture-holders were entitled to be paid in pri- 
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ority to the general creditors of the company. — Jn re General South American 
Co., 2 Ch. D. 337. 

4. The liability of shareholders in an insurance company was unlimited as 
to general creditors, but restricted as to policy-holders. The company bor- 
rowed money upon the security of certain calls upon its members. Before the 
debt was paid the company was wound up, and the debt was subsequently 
paid out of said calls. The policy-holders desired to have a sum equal to said 
debt repaid from the unlimited assets, so as to throw the payment upon the 
same, and not upon the limited assets. Held, that the policy-holders had no 
equity to have said debt thrown upon the unlimited assets. — Jn re Interna- 
tional Life Assurance Co., 2 Ch. D. 475. 

5. H. sold sixty partly paid-up shares in a company to the defendants, who 
were stockholders, who gave the name of a transferee to whom the shares were 
transferred. The transferee was an infant; and upon the company being 
ordered to be wound up his name was taken from the register, and H.’s name 
placed upon the list of contributories for the sum of £5,400 due on said shares. 
H. brought a bill against the defendants, praying that they might be ordered 
to repay him all calls which he might be compelled to pay. After the defend 
ants had put in an answer, H. agreed to pay the liquidator of the company 
£2,000, and transfer to him said shares; and he authorized him to use his name 
in all proceedings against the defendants, and retain any moneys received in 
the suit against the defendants, and apply the same in repaying to H. the 
£2,000, and in paying whatever was due from H. beyond the £2,000 paid by 
him to the liquidator; and the liquidator agreed to absolutely release H. from 
all liability on said shares, without any further payment. Subsequently the 
defendants admitted their original liability to H., but contended that the 
effect of the agreement between H. and the liquidator was to release them 
from any liability beyond the £2,000 paid by H. to the liquidator. Held, that 
the defendants were liable for the whole amount of the unpaid calls on said 
shares, which was £5,400. — Heritage v. Paine, 2 Ch. D. 594. 

6. A company carrying on the business of iron-founders set aside, in ac- 
cordance with their articles of association, a portion of its net profits for the 
purpose of ‘‘ meeting contingencies, or of purchasing, improving, enlarging, 
rebuilding, restoring, reinstating, or maintaining the works, plant, or other 
premises or property, of the company.’’ Held, that the sum set aside was not 
to be deducted from the net profits in determining the net profits of the year 
for the purposes of taxation. Such sum became capital. — Forder v. Handy- 
side, 1 Ex. D. 233. 

See NEGLIGENCE, 4; Ramtway. 


Conpition. — See Distress; LEASE, 1; LeGacy, 2; MARRIAGE, 
RESTRAINT OF. 
CoNFIRMATION OF SETTLEMENT. — See SETTLEMENT, 6. 


Construction. — See CHARTERPARTY; Company, 2: ContTRACT; DEVISE; 
Erection; Legacy; Rarway; SALE; SETTLEMENT, 3, 5; SURETY. 


CONTINGENT REMAINDER. — See Devise, 2. 
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ConTRACT. 


1. The defendant bought 100 tons of iron to be delivered at his works. 
Delivery, 25 tons at once, and 75 tons in July next. The first 25 tons were 
delivered immediately, and 50 tons more in July. On the 15th October the 
defendant met the plaintiffs’ manager, and said, ‘‘ You have not sent any pigs 
lately;”? to which the manager replied, ‘‘I will send you a boat this week.” 
The plaintiffs forwarded 25 tons addressed to the defendant, and the latter 
declined to receive the iron. To an action for non-acceptance of the iron pursu- 
ant to contract, the defendant pleaded that the plaintiffs were not ready and 
willing to deliver the iron according to contract. Held, that the defendant was 
not liable. Ii is laid down, that, where a vendor is shown to have withheld 
his order to deliver until after the agreed time in consequence of a verbal re- 
quest of the vendee before the expiration of the agreed time, and where after 
such time the vendor proposes to deliver, and the vendee refuses to accept, the 
vendor can recover damages; but that, if the alteration of the period of de- 
livery was made verbally at the request of the vendor before the period for 
delivery, the vendor could not show that he was willing and ready to deliver 
according to the original contract, and therefore could not recover. — Plevins 
y. Downing, 1 C. P. D. 220. 

2. The plaintiff engaged to sing in an important part in a play which the 
defendants were about to bring out in their theatre. The first performance 
was to be Nov. 28; and on Nov. 23 the plaintiff was taken ill, so that it 
became evident that she could not perform the part on Nov. 28. Accord- 
ingly on Nov. 25 the defendants made a provisional arrangement with 
another person for a month, in case the plaintiff should be unable to sing 
on Nov. 28. The plaintiff was unable to sing until Dec. 4, on which day 
she offered to fill the part, but was refused. The court held, that if no sub- 
stitute capable of performing said part could be obtained except upon the 
terms that she should be permanently engaged at higher pay than the plain- 
tiff, then it followed as a matter of law that the failure on the plaintiff’s part 
went to the root of the contract, and discharged the defendants; and that upon 
the facts the defendants were discharged. — Poussard v. Spiers, 1 Q. B. D. 410. 

3. The defendant invited offers for the execution of the works comprised 
in certain specifications and plans for the purpose of building a bridge across 
ariver. It was stated that ‘‘ these plans are believed to be correct; but their 
accuracy is not guaranteed. The plaintiff agreed to complete the work in the 
manner described in the specifications, and do the work according to the terms 
of the specifications ; and the agreement contained a condition, that if the mode 
of doing the work was altered (as it might be by the defendant’s engineer) the 
plaintiff should do it in the altered way; and that if in consequence he incurred 
expense, he should have compensation, of the amount of which said engineer 
was to be sole judge. According to the specifications, the foundations of the 
peers were to be laid by means of caissons as shown in adrawing. The plain- 
tiff attempted to lay the piers accordingly; but after much expense, it was found 
impracticable to do it in the above manner, and a new method was adopted by 
directions of the engineer. The plaintiff brought an action for breach of 
warranty that the bridge could be built according to said plans and specifi- 
cations. Held, that there was no such warranty. Quere, whether the plain- 


an 
as 
he 
ly 
id 
he 
no 
a- 
10 
re 
1g 
1e 
8. 
n 
y 
n 
e 
e 
n 
t 
d 
r 
t 

r 


92 DIGEST OF THE ENGLISH LAW REPORTS. 


tiff could recover upon a quantum meruit for his extra work. — Thorn v. Mayor 
of London, 1 App. Cas. 121; s. c. L. R. 10 Ex. (Ex. Ch). 112; 10 Am. Law 
Rev. 107. 

4. A. and B., in consideration of the services and payments to be mutually 
rendered, agreed that B. should be A.’s sole agent at Liverpool for the sale of 
his coal during the term of seven years, and should not act as agent for any 
person other than A.; that rates should be fixed by A., and B. should receive a 
commission upon his sales; and that if B. should not have sold a certain 
amount, and A. supplied a certain amount per year, the agreement might be 
determined upon giving notice thereof. After four years, A. sold his coal- 
mine; and from that time B. ceased to be employed in the sale of the coal. 
Held, that there was no implied contract that A. would send any coal to 
Liverpool, or would continue for any particular length of time to send coal 
there; and that an action for breach of said agreement could not be main- 
tained by B. — Rhodes v. Forwood, 1 App. Cas. 256. 

See CHARTERPARTY; DamaGes; Fraups, SratuTE oF; INSURANCE; 
Lien, 2; NEGLIGENCE, 3; PARTNERSHIP; RaAiLway; SALE; Trust, 2; VEN- 
DOR AND PURCHASER. 


CovENANT. 


The owner of houses numbered 38 and 40 on a street demised 40 to the 
plaintiff, who covenanted to repair the demised premises. Said owner had 
previously demised No. 38 in similar terms. Under 40 was an archway, the 
southerly side of which was formed by the northerly wall of house 38; and this 
side of the arch did not fall within the plaintiff’s covenant to repair. Above 
the archway, the wall between 38 and 40 was used by both buildings; and this 
wall partially gave way, in consequence of the giving way of the wall under the 
archway. Held, that there was no implied covenant on the part of the defend- 
ant to maintain the wall under the archway, so as to support the plaintiff’s 
premises. —- Colebeck v. Girdlers Co., 1 Q. B. D. 234. 

See Lease, 1; SETTLEMENT, 5. 


Cy-prEs. 

The doctrine of cy-prés disposition of charitable legacies is not necessarily 
inapplicable where the residuary bequest is to charity. For a discussion of the 
applicability of the doctrine of cy-prés, see Mayor of Lyons v. Advocate-General 
of Bengal, 1 App. Cas. 92. 


DAMAGES. 


1. The plaintiff, who was in the habit of exhibiting his goods at cattle- 
shows, exhibited them at B. There he contracted with the defendants for the 
carriage of the goods to N., where there was to be another show, delivery to be 
before a certain day. The goods did not arrive until after said day, and when 
the show was over. The defendants paid the plaintiff’s pecuniary travelling- 
expenses; but the plaintiff demanded compensation for loss of time and profits. 
It was found that the defendants had notice of the purpose for which the goods 
were sent. Held, that the plaintiff was entitled to damages for loss of profits, 
as such loss was the natural consequence of the failure of the object for which 


the goods were sent. — Simpson v. London § North-western Railway Co., 
1Q. B. D. 274. 
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2. The defendant made his living by collecting messages, and transmitting 
them by telegraph to America and other places. He received from the plain- 
tiffs a message in words by themselves unintelligible, but which could be 
understood by the plaintiffs’ correspondent in New York as giving orders for 
certain goods. The defendant negligently omitted to send the message; and 
the plaintiffs, in consequence, lost large profits which they would have made by 
the transaction. The plaintiffs claimed damages to the amount of such profits. 
Held, that the plaintiffs were only entitled to nominal damages. — Sanders v. 
Stuart, 1 C. P. D. 326. 

See NEGLIGENCE, 2, 3. 


DeatH BY Drowninc. — See SETTLEMENT, 2. 
DEBENTURE. — See Bonn; Company, 3. 
DECLARATION OF Trust. —See Trust, 1. 


DETINUE. 

Detinue for a policy of insurance, with a count in trover by an administra- 
trixof R. R. had effected insurance upon his life, and had given the policy to 
the defendant. No notice was given to the insurance company, and no assign- 
ment was executed. Held, that although the administratrix might not be able 
to recover the insurance-money without the policy, nor the defendant with the 
policy, yet as there had been a valid gift of the policy, the administratrix 
could not maintain the action. — Rummens v. Hare, 1 Ex. D. 169. 


Devit, THe. —See CuurcH OF ENGLAND, 2. 


DEvISE. 


1. A testator gave the residue of his property to trustees in trust to divide 
the income equally amongst his three children during their respective lives; 
and after the decease of each of said children, to hold the share of which such 
child should be entitled to the income, in trust for his, her, or their issue. In 
case any of said children should die without leaving issue, the trustees were to 
hold the share to which such child should be entitled during life, as well origi- 
nally as by survivorship or accruer, in trust for the survivor or survivors of 
said children during their, his, or her respective life or lives, and in equal 
shares if more than one; and after the decease of each of such survivors, the 
trustees were to hold the surviving or accruing share to which such survivor for 
the time being should become entitled for his or her life under the trusts afore- 
said, in trust for his or her issue; and in case all said children should die 
without leaving issue, then in trust for the representatives of the survivor. 
The three children survived the testator. A child died without issue; then a 
child died leaving issue; and finally the third child died without issue. It was 
urged, that, as the third child died without issue, there was, on her death, 
intestacy as to one-half the said residuary estate. Held, that the issue of 
the second child were entitled to the whole of said residuary estate. — Wake v. 
Varah, 2 Ch. D. 348. 

2. Devise to N. for life, remainder on events which happened, to the child or 
children of G., who, either before or after G.’s death, should attain twenty-one, 
or die under that age, leaving issue living at his, her, or their death, in fee- 
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simple as tenants in common. At the death of N., two children of G. had 
attained twenty-one; and there were other children who attained twenty-one 
after N.’s death. Held, that said two children of G. were entitled to the whole 
estate. Brackenburg v. Gibbons, 2 Ch. D. 417. 

3. A testator gave his property to a trustee in trust to pay the income to his 
wife for the support of her and of his children until the eldest child should 
attain twenty-five, or until his wife should marry again; and in case of her 
second marriage before any of his children should attain twenty-five, in trust 
to pay her £30 a year, and apply the residue of the income for the support of his 
children: and the trustee was to raise and pay a certain sum to each child on his 
attaining twenty-five, and then pay the proceeds of the residue of his estate to 
his wife for life, if then unmarried; but in case she should marry again, then to 
sell and invest so much of his estate as should produce £30 a year, and pay the 
same to his wife, and pay the residue equally between his children, and their 
issue and their heirs and assigns as tenants in common; and in case of the death 
of both of his children under twenty-five without leaving issue, in trust to pay 
the income of the whole estate to the wife for life, and after her death to hold 
one moiety of the estate to the use of said wife and her heirs, and the other 
moiety to the use of the trustee. The wife survived the testator, and died with- 
out having married again, and leaving the testator’s two sons living, who 
attained twenty-five. Held, that the gifts over on the second marriage of the 
wife took place upon her death, and that the two sons took equitable estates 
tail according to the rule in Wild’s Case, 6 Rep. 16 6. — Underhill v. Roden, 
2 Ch. D. 494. 

See Exvection; Lecacy; MaArriaGE, RESTRAINT OF; VENDOR AND 
PURCHASER, 2. 

Director. — See Company, 1. 


Discovery. — See Equity. 


DIsTREss. 

The lessee of a farm covenanted not to remove hay and unthreshed corn, 
or to sell them off the premises, but to use them for the improvement of the 
land demised. The landlord distrained hay and unthreshed corn for rent ar- 
rear, and sold the same with condition that they should be consumed on the 
premises; and consequently the best price was not obtained. Held, that the 
landlord could not, under 2 Wm. & M. c. 5, legally impose such a condition 
when selling the distress. — Hawkins v. Walrond, 1 C. P. D. 280. 


Divorce. — See HusBanp AND WIFE; JURISDICTION; SETTLEMENT, 4. 


DocuMEnNTs, INSPECTION OF. 
The court refused to make an order on the solicitor of a defendant for the 
production of documents belonging to the defendant. 
See Cashin v. Craddock, 2 Ch. D. 140. 
DomiciLe. — See JuRISDICTION. 
EasEMENT. — See CovENANT; PRESCRIPTION. 


ELECTION. 
A., upon the marriage of his daughter B., covenanted that he would give 
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her by will one-half of all the real and personal estate to which he should be 
entitled at the time of his death, after payment of his debts and legacies, 
which latter were not to exceed in value one-fourth of said estate. B. and 
her husband covenanted to settle any property so given to B. upon certain 
trusts under which the husband had an estate for life, and after his -death B. 
had an estate for life, subject to which B. and her husband had a joint power 
of appointment among the children of the marriage. By his will, A., after 
giving a small annuity not amounting to one-fourth part of his estate in value, 
gave one moiety of his estate upon certain trusts under which B. had an estate 
for life, remainder to her husband for life or until he should become bankrupt, 
remainder as B. should appoint. The other moiety of his estate A. gave to a 
second daughter. B. contended that she was entitled by the settlement to 
three-eighths of A.’s entire estate, and by the will to one-half of what re- 
mained. Held, that the presumption that A. did not intend to give B. a 
double portion was not destroyed by the fact that the portion given by the 
will was slightly larger than that given by the settlement, or by the difference 
of the trusts in the will from those in the settlement; and that B. must elect 
between the provisions of the will and the settlement. — Russell v. St. Aubyn, 
2 Ch. D. 398. 


Eminent Domain. — See LEAsE, 2. 


Equity. — See Britt 1n Equity; Company, 4; SETTLEMENT, 1; TRADE- 
Mark. 


Estate Tair. — See Devise, 3; Lunatic. 


EvIpDENCE. 

In an action upon accounts stated, it appeared that N. wrote from Battersea 
to T.’s attorney in London, ‘I will call at your office in the early part of next 
week, and hope to make some satisfactory arrangement for the payment of T.’s 
claim, as I cannot possibly pay it down at once.’’ Held, that the letter was 
evidence to show an account stated at London. —Taylor v. Nicholls, 1C. P. D. 
242. 

See Prescription; Presumption; WILL, 2. 


ExecuTors AND ADMINISTRATORS. — See DETINUE. 
Executory Devise. — See Devise, 2. 
ForFeiTure. — See LEASE. 
Fravup. — See Contract, 2. 


Fravups, STATUTE OF. 


The plaintiff, who proposed to take a lease of the defendant’s house, agreed 
to pay £75 toward certain alterations in the house, which it was agreed should 
be made. By consent of the defendant, the plaintiff had the house painted, 
gas-pipes laid, and other improvements made; and he also ordered gas-fittings, 
cornices, and blinds to be made for the house, and paid certain sums of money 
for work done and materials provided at the defendant’s request for decorating 
a room and making the agreed alterations. There was no valid agreement for 
a lease signed by the defendant. The plaintiff was obliged to give up the 
house through the defendant’s neglect to complete said alterations. The plain- 
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tiff declared on the common counts for work done and materials provided by 
him for the defendant, for money paid, and money due on accounts stated. 
An arbitrator gave a verdict for £51. Held, that the plaintiff was entitled to 


recover money spent on the improvement of the house. Judgment on verdict. 
— Pulbrook y. Lawes, 1 Q. B. D. 84. 
See Contract, 1; PLEADING. 


FRAUDULENT TRANSFER. 

A. delivered possession of goods, together with an inventory, to B., in pur- 
suance of a transaction intended to prevent A.’s creditors from being paid 
in full, and inducing them to accept a composition. Subsequently B. exe- 
cuted a bill of sale of the goods to C. for the alleged purpose of securing a 
debt. C. knew of the prior transaction. A. failed to come to a settlement 
with his creditors, and demanded back his goods from B. and C., and brought 
an action against C. for detaining his goods. Held, that A. was entitled 
to the goods as the intended illegal transaction was not carried out, and 
that he was entitled to repudiate the transfer. — Taylor v. Bowers, 1 Q. B. D. 
291. 

Freicut. — See InsuRANCE, 2. 
GENERAL AVERAGE. — See LIEN, 2. 
Girt. — See Derinve. 
Hicuway. — See Way. 


HusBanpD AND WIFE. 

Action for assault on the plaintiff by the defendant. The plaintiff was 
divorced from the defendant; but the assault was committed while they were 
husband and wife. Held, that the action could not be maintained, because 
when the parties were husband and wife they were one person, and the dif- 
ficulty was not merely one of procedure removed by the divorce. — Phillips v. 
Barnet, 1 Q. B. D. 436. 

See SETTLEMENT, 4. 


ImpLieD CovENANT. — See CovENANT. 
InFANT. — See SETTLEMENT, 6. 
InguncTion. — See TrapeE-Mark. 
InscripTion. — See CHuRCH OF ENGLAND, 1. 
InsPECTION OF DocumMENTs. — See Documents, INSPECTION OF. 


INSURANCE. 

1. A vessel was insured from ‘‘ P. to N., and for fifteen days whilst there 
after arrival.’ The vessel arrived at N., discharged her cargo, and then 
moved to a different part of the harbor to complete her loading, and while 
there was damaged by a storm. The stamp on the policy was sufficient to 
cover both a voyage and a time policy. Held, that the policy was a voyage 
policy, with a time policy of fifteen days ingrafted upon it; and that the in- 
surers were liable. — Gambles v. Ocean Marine Insurance Co., 1 Ex. D. 141; 
s. c. ] Ex. D. 8; 10 Am. Law Rev. 468. 
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2. A vessel was chartered to D. by a charterparty providing that freight 
should be paid on unloading and right delivery of cargo at the rate of 42s. per 
ton on the quantity delivered, and providing further that said freight was to 
be paid one-half cash on signing bills of lading, less four months’ interest at 
bank rate, remainder on right delivery of the cargo. The owner insured his 
freight, and D. insured the cargo at its value increased by prepayment of 
freight. The vessel was wrecked, and half the cargo delivered. The owner 
claimed from his insurers the unpaid half of his freight. The insurers con- 
tended that D. was only bound to pay one-half the freight remaining unpaid. 
and that they therefore were only liable to that amount, being one-quarter of 
the whole freight. Held, that the insurers were liable for the whole unpaid 
freight. — Allison v. Bristol Marine Insurance Co., 1 App. Cas. 209; s. c. L. R. 
9C. P. (Ex. Ch.) 559; 9 Am. Law Rev. 291. 

See Detinve. 


InTEREST. — See TENANT FOR LIFE. 


JURISDICTION. 


A man and woman were married in the Island of Jersey; and nine years 
afterward the husband deserted his wife and weut to the United States, where 
he committed adultery. After the desertion the wife resided in England. 
Held, that the courts in England had no jurisdiction over the husband in a 
suit for dissolution of marriage brought by the wife. — Le Sueur v. Le Sueur, 
1P. D. 139. 

See Butt 1n Equity. 


LEASE. 


1. The defendant leased certain premises to A. and B., subject to a pro- 
viso that (inter alia) if the tenants or either of them should become bankrupt 
or assign over the demised premises, or should not fulfil their covenants, the 
defendant might re-enter. A. and B. covenanted to keep the premises in 
repair. The defendant also covenanted that he would, at the expiration of 
said lease, in case said covenants on the tenants’ part should have been duly 
performed, grant to said tenants, their executors and administrators, a fresh 
lease of the premises, provided said tenants or either of them gave him notice 
of the desire to take such fresh lease. A. assigned his interest in said lease, 
and became bankrupt. At the termination of said lease, B. notified the defend- 
ant of his desire for a fresh lease. The premises then required repairs to the 
extent of £13 10s. The defendant refused to grant a fresh lease. Held, that 
B. was not entitled to a fresh lease, because the defendant’s covenant was to 
grant a lease to both A. and B., and not to B. only, and because, by failure 
to repair, a condition precedent had been broken. — Finch v. Underwood, 
2 Ch. D. 310. 

2. The owner of mineral under land upon which ran a railway leased the 
minerals to H. The company paid H. a certain sum in consideration of his 
not working the minerals. H. failed to pay rent, and surrendered his lease 
to said owner, who then sold the minerals to the defendant. The railway com- 
pany filed a bill to restrain the defendant from working the minerals to their in- 
jury, and offered to pay the defendant the value of the minerals less the amount 
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paid to H. The company had a statute right to take land, &c., on making 
compensation. Jt seems that the company had a right to have the minerals 
unworked for fifteen years without making further compensation, as said 
lease was terminated by surrender and not by entry for breach of condition. 
Otherwise if there had been a forfeiture by entry. — Great Western Railway Co. 
v. Smith, 2 Ch. D. 235. 
See CovENANT. 
Lreacy. 

1. A testatrix, after devising certain property, bequeathed to the plaintiffs 
‘all my furniture, plate, linen, and other effects that may be in my possession 
at the time of my death.’’ At the time of her death the testatrix was entitled, 
in addition to her freehold property, to furniture, plate, linen, wearing ap- 
parel, jewellery, sums in cash, and £130 in the savings bank. Held, that 
all said personal property passed by the bequest. — Hodgson v. Jex, 2 Ch. D. 
122. 

2. A testator gave each of his younger sons £1,000 each, ‘‘ which I charge 
on my estate at A. hereinafter devised [to his eldest son]; but I direct that the 
same shall not be raiseable or paid to them respectively until my eldest son 
shall come into actual possession of the M. estate.’’ The M. estate was set- 
tled upon F. for life, remainder to said eldest son for life, remainder to his 
issue in tail male. The eldest son died before F., and never came into actual 
possession of the M. estate. Held, that the legacies failed, and fell into the 
residuary estate. — Taylor v. Lambert, 2 Ch. D. 177. 

3. A testator gave his sons H. and J. £16,000 upon trust to pay the inter- 
est of £8,000, part thereof, to his daughter Ann for life, remainder to her 
children; and to pay the interest of the remaining £8,000 to his daughter 
Sarah for life, ‘‘in the same manner in every respect, and subject to the same 
control,”’ as he had before directed as to his daughter Ann. He then gave 
£6,000 in trust for his son Samuel for life, remainder to his children, and 
empowered his trustees to apply the interest of all said sums for the mainte- 
nance and education of the children of said daughters and son. Sarah died 
leaving children. Held, that by implication Sarah’s children were entitled to 
£8,000. — Sweeting v. Prideaur, 2 Ch. D. 413. 

See Cy-pres; Devise; ELecTION; MARRIAGE, RESTRAINT OF. 


Lex Fort. 


A pier at Marbella in Spain, belonging to an English company, was in- | 


jured by an English steamship. By the law of Spain in such cases the 
master and mariners of the ship, and not the ship or her owners, are liable 
in damages. The company instituted a cause of damage in England against 
the steamship. Held, that the law of Spain, and not that of England, gov- 
erned the case, — The M. Mozham,1 P. D. 107; s. c. 1 P. D. 43; 10 Am. Law 
Rev. 704. 


Lex Loci. — See Lex Fort. 


LIEN. 


1. W. was in the habit of sending goods to P.’s warehouse, where they 
were packed for shipment. W. became bankrupt while goods belonging to 
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him were at the warehouse of P., who claimed a lien upon them, not only for 
the charges for packing them, but for packing other goods of W., which P. 
had previously packed. Held, that P. had such a general lien. — Jn re Witt. 
Ex parte Shubrook, 2 Ch. D. 489. 

2. The master of a vessel which had gone ashore with the cargo on board 
put the plaintiff on board as his agent to do what was for the benefit of all 
concerned. The plaintiff did work and expended money in discharging the 
cargo, which he brought to a place of safety, and took possession of. The ves- 
sel remained, and was sold as a wreck. The defendant, the holder of the bill 
of lading of the cargo, by S. his agent demanded the cargo, and S. verbally 
promised that the plaintiff should be paid his said expenses and his charges 
for said work; and thereupon the plaintiff delivered the cargo to S. S. had 
no special authority to make said promise. Held, (1) that the plaintiff had 
a lien for his said expenses and charges, which were in the nature of general 
average or salvage charges; and (2) that S. had implied authority to give secu- 
rity for any charges for which there was a lien on said cargo, and that the 
plaintiff’s giving up his lien was a good consideration of the promise made 
by S. Hingston v. Wendt, 1 Q. B. D. 367. 

See Company, 2; SETTLEMENT, 3. 


LunarTIc. 


The committee of a lunatic tenant in tail of an estate subject to a charge 
for portions petitioned for leave to execute a disentailing deed for the purpose 


of raising the charge by a mortgage. The court refused to allow the entail to 
be barred further than was necessary, and ordered a mortgage for a term of 
years without power of sale. — Jn re Pares, 2 Ch. D. 61. 


MARRIAGE. — See PRESUMPTION. 


MARRIAGE, RESTRAINT OF. 

A testator devised all his real estate to three women during their lifetime, 
and proceeded as follows: ‘‘ And when any or some of the before-mentioned 
parties named, M. my sister, E. her daughter, or S. the daughter of the said 
D. J., shall depart this life, I give, devise, and bequeath her or their shares 
to be possessed and enjoyed by my sister J., together with her daughter Mary, 
during their lifetime; provided the said Mary, daughter of my sister, shall 
remain in her present state of single woman; otherwise, if she shall alter her 
present state of single woman, and bind herself in wedlock, she is liable to 
lose her share of the said property immediately, and her share to be possessed 
and enjoyed by the other mentioned parties, share and share alike. Mary 
married. Held, that Mary’s estate ceased upon her marriage. It seems that 
the rule that conditions in restraint of marriage are invalid does not extend 
to devises of land. The court considered that the testator’s object was only 
to provide for her while unmarried, and not to restrain her marriage. — Jones 
v. Jones, 1 Q. B. D. 279. 


MarRIAGE SETTLEMENT. — See SETTLEMENT. 
MARSHALLING Assets. — See Company, 4. 
Master anp SERVANT. — See NEGLIGENCE, 5. 
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MercuHaAnt Act. 

The owner of a vessel who chartered it to another person and parted with 
all control of it for a certain period was held not be the owner of the vessel 
within sect. 169 of the Merchant Shipping Act, 1854.— Meiklereid v. West, 
1Q. B. D. 428. 

— See Lease, 2. 
Minority. — See SETTLEMENT, 6. 


Morteace.—See Company, 3; Lunatic; SoLicrror AND CLIENT; 
TRESPASS. 


NEGLIGENCE. 

1. The plaintiff sent a heifer to the P. station on the defendants’ railway. 
On the arrival of the car containing the heifer, it had to be shunted on to a 
siding; and as there were only one or two porters to shunt the car, the plaintiff 
assisted in the shunting. While so doing, the plaintiff was injured by a train 
through the negligence of the defendants’ servants. Held, that the defend- 
ants were liable, as the plaintiff assisted in the shunting with consent of the 
defendants, and was not a mere volunteer. — Wright v. London & North Western 
Railway Co., 1 Q. B. D. 252; s. c. L. R. 10 Q. B. 298; 10 Am. Law Rev. 296. 

2. A. and B. owned adjacent houses, and A. was entitled to the support of 
B.’s soil for his house. B. employed R. to pull down and rebuild his house 
by a contract, under which R. agreed to take upon himself the risk and respon- 
sibility of shoring and supporting, so far as might be necessary, the adjoining 
buildings affected by the alteration during the progress of the works, and to 
make good any damage which might be sustained by said buildings during the 
progress or in consequence of the said works, and to satisfy any claims for 
compensation arising therefrom. A.’s house was injured by said works in 
consequence of R.’s not properly underpinning A.’s walls. Held, that B. was 
liable for said injuries. — Bower v. Peate, 1 Q. B. D. 321. 

3. The tenant of a house, knowing that a lamp suspended from an iron 
bracket in front of the house was of some age, employed an experienced gas- 
fitter to examine it and put it in thorough repair. Subsequently a servant 
raised a ladder against the bracket, which he mounted for the purpose of clean- 
ing the lamp. The ladder slipped, and the servant caught hold of the bracket, 
and thereby shook the lamp, which fell upon the plaintiff. On examination it 
appeared that the breakage of the lamp fastenings was caused by their general . 
decay. The plaintiff brought an action against the tenant. Held, that the 
tenant was liable for the plaintiff’s injuries. That the tenant had employed 
an independent contractor to repair the lamp was no excuse for his failure to 
perform his duty to keep the lamp in repair. — Tarry vy. Ashton, 1 Q. B. D. 
314. 

4. The defendant railway was obliged by statute to carry all carriages, 
&c., upon its lines, upon payment of certain tolls; and in fact received between 
twenty thousand and thirty thousand foreign trucks weekly. One G. hired trucks 
from a wagon company which was to keep the trucks in repair. One of these 
trucks arrived at Peterborough on the defendant’s line, and was there exam- 
ined by a person in the defendant’s employ, and found *o have a spring broken 
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and a part of the wood-work cracked. The wagon company put in a new 
spring without examining the truck, but did not repair the crack in the wood. 
The truck was then carried forward, and broke down owing to an old crack in 
the axle which had not been discovered, and the plaintiff was injured. The 
jury found that the defect in the axle would have been discoverable upon fit 
and careful examination; that it was not the duty of the defendant to examine 
the axle by scraping off the dirt, and so minutely examining it that the crack 
would have been seen; and that it was the defendant’s duty to require from 
the wagon company some distinct assurance that the truck had been thor- 
oughly examined and repaired. Verdict for defendant, with liberty to the 
plaintiff to move for a verdict for an agreed sum. Held, that the defendant 
was entitled to a verdict. — Richardson vy. Great Eastern Railway Co.,1C. P. D. 
342; s. c. L. R. 10 C. P. 486; 10 Am. Law Rev. 296. 

5. Certain gates belonging to the defendants’ gas-works were safe when 
open, but when half open were liable to fall. The plaintiff, a servant in the 
defendants’ employ, passed through the open gates; but returning not long 
after, the gates were partly open, and in passing through them the plaintiff 
was injured. There was no evidence to show that any one had touched the 
gates in the mean time. Before the accident, the defendants’ manager had 
notice of the unsafe condition of the gates, and he had promised to attend to the 
matter; and orders had been given to make a bar which would prevent the 
gates falling, but these orders had not been carried out. Held, that the de- 
fendants were not liable, as the plaintiff had not shown that the defendants 
undertook personally to superintend the works, or that the persons em- 


ployed by the defendants were not proper and competent persons, or that the 
defendants had failed to furnish the persons employed with adequate materials 
and suitable resources for carrying on said works. — Allen v. New Gas Com- 
pany, 1 Ex. D. 251. 

See CARRIER; COLLISION. 


Notice. — See DamacGEs, l. 


NUISANCE. 

A chemical company, which had the right to drain from their premises 
through two separate drains into a sewer, discharged through one drain liquid 
impregnated with muriatic acid, and through the other liquid impregnated 
with sulphur; and the two liquids combined in the sewer and gave off sulphu- 
retted hydrogen, which escaped into a street, and was injurious to the public 
health. Held, that the escape of the sulphuretted hydrogen was a nuisance, 
arising from the act of the company, within 18 & 19 Vict. c. 121. — St. Helen’s 
Chemical Co. v. Corporation of St. Helen’s, 1 Ex. D. 196. 


Orrer. — See VENDOR AND PURCHASER, l. 
Packer’s Lien. — See LIEN, 1. 


PARTNERSHIP. 
A. borrowed £250 of B. in 1869, and signed the following agreement: ‘ In 
consideration of the sum of £250 this day paid to me, I hereby undertake to 
execute a deed of copartnership to you for one-eighth share in the profits of the 
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O. Music Hall, to be drawn up under the Limited Partnership Act.’’ Sub- 
sequently A. wrote to B. offering to repay the money on Sept. 1, 1872, and 
that proportion of the profits, if any, to which B. was entitled under said 
agreement. A. made a tender in accordance with said letter, which B. 
refused; and B. filed a bill against A., claiming to be a partner, and praying 
specific performance of said agreement and for an account. A. answered on 
Feb. 21, 1873, claiming that said money was advanced as a loan, and that in 
any event there was only a partnership at will, which was terminated by said 
letter. Held, that said agreement constituted A. and B. partners at will, and 
that the partnership was not terminated by A.’s letter, but was terminated by 
his answer to B.’s bill; and that B. was entitled to one-eighth share in the 
profits up to Feb. 21, 1873, and one-eighth of the value of the music hall at 
that date; and accounts were ordered. — Syers v. Syers, 1 App. Cas. 174. 


Party-Wa.LL. — See CovENANT. 


PATENT. 


The defendant, under contract with officers of the British government, fur- 
nished rifles according to a certain patent, at a certain price, the government 
supplying the stock and tube for the barrel of each piece. It was held that 
the contract was for the manufacture of the rifles; and that although the 
rifles were made by an independent contractor, the user of the patent method 
of manufacture was a user by the government, and that the defendant was 
not liable for infringement of patent.— Dizon v. London Small Arms Co., 
1Q. B. D. 384. 


PLEADING. 

A defendant demurred to a bill in equity for specific performance of a con- 
tract, showing for cause of demurrer that there was no memorandum signed by 
him within the Statute of Frauds. The demurrer was overruled, the bill 
amended, and the case heard. The defendant did not by answer plead the 
Statute of Frauds. Specific performance was ordered, and the defendant 
appealed. Held, that the defendant might take said objection on appeal, 
although not set forth in his answer. — Johnasson v. Bonhote, 2 Ch. D. 298. 

See Fraups, STATUTE OF. 


Possession, Repuction To. — See SETTLEMENT, 2. 


PRESCRIPTION. 

The plaintiff and defendant held adjoining lands fronting on a creek com- 
municating with the sea. To prevent the water at high tides from overflowing 
their lands, the proprietors of said lands and of other adjoining lands had main- 
tained sea-walls time out of mind. Such walls gradually subsided, and it was 
necessary from time to time to raise them by placing fresh materials on the top. 
The defendant neglected to keep his wall at the proper level; and in conse- 
quence the water came over his wall, and flowed over his land on to the plain- 
tiff’s land. Held, that the evidence did not establish a prescriptive right in 
the plaintiff to have the wall on the defendant’s land maintained at a height 
sufficient to keep the water from the plaintiff’s land, and that the defendant 
was under no liability at common law to maintain such a wall. — Hudson v. 
Tabor. 1 Q. B. D. 225. 
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PRESUMPTION. 


A marriage took place in a chamber some yards from a church while the 
church was under repair. Divine services had several times been performed in 
the chamber. The man married again; and in a prosecution for bigamy it 
was held that it must be presumed that the building in which was the chamber 
was licensed, in accordance with the maxim, Omnia presumuntur rite esse acta ; 
and that the presumption was stronger, as the clergyman who celebrated the 
marriage might by statute have been indicted for felony if he knowingly did 
so in an unlicensed place. — Queen v. Cresswell, 1 Q. B. D. 446. 


PRINCIPAL AND AGENT. —See Bruits anp Notes; Lien, 2; NEGLI- 
GENCE, 2. 
PROBATE. — See WILL, 1. 
Prorits. — See Damaces, 1. 
Property. — See SALE. 


RaILway. 


The plaintiff took a ticket at the defendants’ station for S. via Leeds and 
York. The ticket had indorsed upon it the words, ‘‘ Issued by the (defend- 
ant) company, subject to the company’s regulations, and to the conditions of 
the time-tables of the respective companies over whose lines this ticket is avail- 
able.’”? The conditions referred to were the following: ‘‘ The published time- 
bills of this company are only intended to fix the time at which passengers may 
be certain to obtain their tickets for any journey from the various stations; it 
being understood that the trains shall not depart before the appointed time. 
Every attention will be paid to insure punctuality as far as it is practicable: 
but the directors give notice that they do not undertake that the trains shall 
start and arrive at the time specified in the bills; nor will they be accountable 
for any loss, inconvenience, or injury which may arise from delays or detention. 
The granting of tickets to passengers to places off the company’s line is an ar- 
rangement made for the convenience of the public; but the company do not 
hold themselves responsible for any delay, detention, or other loss or injury 
whatsoever arising off their lines, or from the acts or defaults of other parties, 
nor for the correctness of the times over the lines of other companies, nor for 
the arrival of this company’s own trains in time for the nominally correspond- 
ing train of any other company or party.’’ The train carrying the plaintiff 
arrived at Leeds at 5.27 p.m., being 27 minutes late, so that he lost the 
usually connecting train which left at 5.20 p.m. He therefore proceeded to 
York by the next train, which left Leeds at 5.55 p.m., and arrived at York 
at 7 p.M., where it stopped. The next train for S. did not leave York until 
8 p.m., to arrive at S. at 10 p.m.; and the plaintiff therefore took a special 
train, and arrived at S. between 8.30 and 9 p.m. If the plaintiff’s train had 
made its connection properly at Leeds, the plaintiff would have arrived at S. 
in the ordinary course at 7.30 p.m. The plaintiff had no business necessitat- 
ing his arrival at S. at any particular time. The plaintiff brought this action 
to recover the cost of the special train. Held, that the defendants were not 
liable. — See the various reasons of the judges of the Court of Appeals in sup- 
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port of their opinions. — Le Blanche v. London § North Western Railway Co., 
1C. P. D. 286. 
See Lease, 2; NEGLIGENCE, l, 4. 
RELEASE. — See Company, 5. 
REMAINDER-MAN. — See TENANT FOR LIFE. 
REsTRAINT OF MARRIAGE. — See MARRIAGE, RESTRAINT OF. 
REVERSIONARY INTEREST. — See SETTLEMENT, 5. 


SALE. 


1. C. agreed to sell H. 200 tons potatoes grown on C.’s land at W., to be 
delivered during September and October, and paid for as taken away. C. 
sowed land sufficient in an ordinary season to produce a much larger quan- 
tity than 200 tons; but a disease which C. could not have prevented attacked 
the crop and caused it to fail, so that only 80 tons were delivered to H. An 
action was brought by H. against C. for failure to deliver the residue of the 
200 tons. Held, that the contract to deliver the potatoes of a particular kind 
and grown on a specific place was excused by the failure of the crop without 
C.’s fault. — Howell v. Coupland, 1 Q. B. D. 258; s. c. Law Rep. 9 Q. B. 462; 
9 Am. Law Rev. 286. 

2. One A. Blenkarn took premises at 37 W. Street, and ordered goods of 
the plaintiffs, signing his orders so as to look like A. Blenkiron & Co., which 
was the name of a well-known firm at 123 in said street. The goods were 
supplied, and Blenkarn sold them to the defendant, who sold them to others. 
The plaintiffs brought trover. Held, that as the plaintiffs intended to contract 
with the person carrying on business at 37 W. Street, although they mistakenly 
supposed him to be of the firm of Blenkiron & Co., the property in said goods 
passed to Blenkarn, and could not be divested from the defendant, who had 
acquired the goods bona side. — Lindsay v. Cundy, 1 Q. B. D. 348. 

3. The defendant contracted to purchase of the plaintiff 4,500 quarters oats: 
‘‘ Shipment by steamer or steamers during February next. Should ice at 
loading port prevent shipment within stipulated time, shipment to be made 
immediately after reopening of the navigation.’’ The plaintiff shipped 1,139 
quarters which arrived in time, but were not accepted by the defendant, and 
the remainder by another vessel which did not arrive in time. Held, that the 
defendant was bound to accept said oats which arrived in time. — Brandt v. 
Lawrence, 1 Q. B. D. 344. 

See Contract, 1; Distress; FravupuLeNt TRANSFER; VENDOR AND 
Purcuaser, 1, 3. 

SALVAGE. 


Towage services may be described as the employment of one vessel to ex- 
pedite the voyage of another, when nothing more is required than the accele- 
rating her progress. . . . If the vessel was in a state of danger at that time, 
and he (the captain of vessel rendering the services) had towed her, he would 
be entitled to be considered as a salvor. . . . It is not necessary that the dis- 
tress should be actual or immediate, or that the danger should be imminent ° 
and absolute. Sir Robert Phillimore (adopting the language of Dr. Lushing- 
ton) in The Strathnaver, 1 App. Cas. 58. 

See Lien, 2. 


Co., 
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— See PRESCRIPTION. 
SEAWORTHINEsS. — See SHIP. 
Security. — See Bonn. 


SETTLEMENT. 

1. Ante-nuptial articles were signed, providing that the wife’s personal 
property should, after the marriage, be transferred to trustees upon trust for 
the husband and wife during their lives; ‘‘ the trusts of the capital being for 
and amongst the children according to the appointment of said husband and 
wife or the survivor of them, and in default of appointment, to the children 
equally; in the event of there being no children, and of the husband being the 
survivor, the trust property to be at his absolute disposal.’’ After the mar- 
riage, a settlement was executed; but it contained no provision for the event 
of there being no child and the husband dying before the wife. The prop- 
erty was transferred to trustees; and the husband received the income for 
several years, and died with part of the income in arrear. There was one 
child of the marriage, who died an infant in the lifetime of both parents. 
The representative of the husband claimed the arrears of income, and the 
capital subject to the wife’s estate. Held, that the capital and arrears of in- 
come belonged to the wife. The settlement was not in accordance with the 
ante-nuptial agreement, which would have been carried into effect by giving 
shares to the sons of the marriage contingent upon their attaining twenty-one, 
and to the daughters contingent on attaining twenty-one or marrying; or by 
contingent limitations over of the shares of sons dying under twenty-one, and 
of daughters attaining that age or marrying; in either of which cases, the hus- 
band would not have taken as representative of a child dying an infant and 
unmarried. — Cogan vy. Duffield, 2 Ch. D. 44; s. c. L. R. 20 Eq. 789; 10 Am. 
Law Rev. 476. 

2. In a marriage settlement, L. agreed that he would, after the marriage, 
transfer certain consols to trustees in trust for himself for life, and after his 
death for his intended wife for life, and after the death of the survivor in 
trust for the children; and if no children, then in trust for the survivor of the 
settlors and his or her executors, &c. G. assigned by the settlement certain 
bonds to the same trustees upon trust to pay the income to L. during the 
joint lives of L. and G.; and if L. should survive G., then in trust after G.’s 
death to transfer the bonds to such persons as G. should by will appoint; and 
in default of appointment, to her next of kin; but if she survived L., then to 
transfer the bonds to G., her executors, &e. L. by will gave all his property 
to G.. and G. by will gave her property to L. for life, remainder to her sisters. 
Both L. and G. were lost in the Liberia. It was contended that by the set- 
tlement the husband had reduced the wife’s property into possession; and that 
there being no presumption of survivorship, the trusts of the settlement were 
exhausted, and that the husband’s representative was entitled to the whole 
property. Held, that the funds settled by each settlor belonged to his or her 
respective legal representatives. — Wollaston v. Berkeley, 2 Ch. D. 213. 

3. Previously to a marriage, the intended husband signed a memorandum 
agreeing to transfer certain stocks, then forming part of the intended wife’s 
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property, into the names of the wife and her son by a former marriage, in 
trust for the wife; ‘‘ neither party having power to dispose of said stocks 
without consent of both parties to such disposal.’”? After the marriage the 
husband got possession of part of the stocks, and disposed of them. It was 
contended that there was a trust for the wife’s separate use, and that she had 
the absolute power of disposing of the stocks. Held, that the husband must 
make good the amount of stocks disposed of by him, and that the wife and 
her son as trustees had a lien upon the remainder of the wife’s property to 
make good said amount. — Hastie v. Hastie, 2 Ch. D. 304. 

4. By marriage settlement, a wife’s property was settled as to one moiety 
upon certain trusts for the wife, and as to the other moiety in trust for the 
husband and his heirs. The wife obtained a decree of divorce from her hus- 
band, and filed a bill for a declaration that she was entitled to the whole of 
the settled property, and that it might be conveyed to her. Held, that the 
husband’s rights were not forfeited by the dissolution of marriage. — Burton 
vy. Sturgeon, 2 Ch. D. 318. 

5. Covenant in a marriage settlement that all the property to which the 
woman or the man in her right should during coverture become beneficially 
entitled in possession or reversion, or in any manner whatever, derivable from 
J., should be settled upon certain trusts. Before the marriage, the woman 
was entitled to the reversion in a fund subject to the life interest of a person 
who survived said woman. Held, that said reversionary interest was not sub- 
ject to said covenant. — Jn re Jones’s Will, 2 Ch. D. 362. 

6. Upon the marriage of a man with a woman who was a minor, a settle- 
ment was made of property belonging to both. The husband died; and a suit 
was brought against the woman, then of age, in relation to property brought 
into said settlement by the husband. The suit was settled by consent of the 
wife, and a certain part of the property paid to her. Subsequently the woman 
married again; and a petition was filed by her and her second husband, pray- 
ing, among other things, that certain funds of the wife should be carried over 
to the credit of an account entitled ‘‘ The Settlement Account,’’ made on the 
marriage of said woman with her first husband; and a decree was made ac- 
cordingly. Afterward the woman and her husband filed a bill to have said 

settlement set aside; and they alleged that they did not know or intend that 
said petition might have the effect of confirming said settlement. Held, that 
the settlement had been confirmed by the acts of said woman and her second 
husband. — White v. Coz, 2 Ch. D. 387. 

See Trust, 2. 

SHAREHOLDER. — See Company. 


SHIP. 


The defendants received and shipped on board their vessel certain heavy 
armor-plates belonging to the plaintiff. On the voyage one of them broke 
loose, owing to the rolling of the vessel, and went through the side of the ship, 
which was in consequence lost, with all its cargo. At the trial the judge in- 
structed the jury that a ship-owner warrants the fitness of his ship when she 
sails, and not merely that he will honestly and bona fide endeavor to make her 
fit; and he left it to the jury whether the vessel at the time of her sailing was 
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in a state, as regards the stowing and receiving of said plates, reasonably fit 
to encounter the ordinary perils that might be expected on said voyage; and 
whether, if she was not in a fit state, the loss was caused by that unfitness. 
Held, that a ship-owner warrants as above stated, although not a common 
carrier; and that said directions were correct. — Kopitoff v. Wilson, 1 Q. B. D. 
377. 

See CHARTERPARTY; CoLLision; InsurANcE, 2; Lex Fort; Lien, 2; 
SALVAGE. 


AND CLIENT. 

A solicitor refused to lend money to his client except on mortgage contain- 
ing stipulations that he might charge a commission upon rents received by 
him as mortgagee in possession, and that arrears of interest should be deemed 
a part of the principal debt. In ordering an account, the court disregarded 
these stipulations. — Eyre v. Hughes, 2 Ch. D. 148. 


SpecraL DamaGEe. — See DamaceEs, 1. 

SpeciFic PERFORMANCE. — See VENDOR AND PURCHASER, 3. 
StatTuTE. — See Carrier; Company, 1; Distress; MERCHANT SHIPPING 
Act; Nuisance; Trust, 1. 

STATUTE OF FRAups. — See Contract, 1; Fraups, STATUTE OF; 
PLEADING. 

Stock Diviprenp. — See Company, 6. 

StoppaGe Transitvu. — See Bitts anp 


SURETY. 

Action on a joint and several bond given by a debtor and the defendant 
and others for £14,000 to secure a debt of £7,000, and conditioned to be void 
if the obligors, or either of them, should in satisfaction of the £7,000 pay 
£7,000, provided that the defendant should not be liable under the bond for a 
sum or sums exceeding altogether in debt or damages £1,300. The debtor paid 
£1,000, went into bankruptcy, and paid 9s. 2d. in the pound, leaving more 
than £1,300 unpaid on said debt. The defendant contended that he was 
entitled to deduct a 9s. 2d. in the pound from the £1,300. Held, that the 
defendant guaranteed the whole £7,000, although only liable for £1,300, and 
was not entitled to deduct a ratable proportion of the dividend, but was liable 
for £1,300. — Ellis v. Emmanuel, 1 Ex. D. 157. 


SuRRENDER. — See LEAsF, 2. 
Tax. — See Company, 6. 
TELEGRAPHIC MessaGe. — See DamaGeEs, 2. 


TENANT FOR Lire. 

A testator directed that his real estate should be sold, and the proceeds ap- 
plied in aid of his personal estate; but more than a year elapsed before the sale 
took place. The personal estate was insufficient to pay debts; but after they 
were paid, a surplus of the proceeds of the real estate remained. Held, that, 
as between tenant for life and remainder-man, all interest that had accrued 
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during the first year after the testator’s death and subsequently must be paid 
by the tenant for life. — Marshall vy. Crowther, 2 Ch. D. 199. 
See Trespass. 


THEATRICAL ENGAGEMENT. — See Contract, 2. 
Titte. — See VENDOR AND PURCHASER, 2. 
TiTLeE or Honor. — See oF ENGLAND, 1. 
TowaGe. — See SALVAGE. 


Trape-Mark. 

The defendant W. advertised and sent out trade circulars to this effect: 
** W.’s patent Singer Sewing Machine. — W.’s sewing machines are the only 
patented machines of this class. W.’s machines have special improvements 
over any other make, English or American, of this machine. Buy no machine 
until you have inspected W.’s patent. Singer.’’ The Singer Manufacturing 
Company, the plaintiffs, had its trade-mark, and W. had his own unlike the 
plaintiff's; and W. did not attach the word ‘‘ Singer’’ to any part of his 
machine. An injunction to restrain W. from advertising as aforesaid was 
refused, as he was neither using the plaintiff’s trade-mark, nor representing 
that his machines were made by the plaintiff. — Singer Manufacturing Co. v. 
Wilson, 2 Ch. D. 435. 


TRESPASS. 


The mortgagee of a life tenancy, in possession under an order of court, 
was held not to be a trespasser upon the death of the tenant for life. — Hick- 
man v. Upsall, 2 Ch. D. 617. 

See Way. 


Trover. — See Sate, 2. 


Trust. 


1. A solicitor, who had received money from E. for investment, executed a 
declaration of trust of certain personal property for the benefit of E., but with- 
out her knowledge. About a fortnight later, the solicitor died insolvent. 
Whether he knew of his insolvency did not appear. Held, that E. was en- 
titled to the personal property, as the gift was bona jide and valid within 13 
Eliz. c. 5. — Middleton v. Pollock. Ex parte Elliott, 2 Ch. D. 104. 


2. Trustees who held real estate for a term of a thousand years were em- | 


powered during certain lives and twenty-one years from the testator’s death, 
and after payment of certain charges, to keep certain buildings in repair, and 
to erect any new or aditional buildings, and generally to make such outlay for 
the improvement or amelioration of the estate as the trustees should think fit 
or conducive to the general benefit of the estate or the tenants. The income was 
insufficient to more than pay said charges. The court allowed the trustees to 
repay from the principal certain sums expended for new buildings and drain- 
age upon which the tenants paid five per cent interest. — In re Leslie’s Settle- 
ment Trusts, 2 Ch. D. 185. 

3. Personal property was settled in trust for the wife of H. for life, 
remainder in trust for H. for life, remainder to the children of H. and his wife; 
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and the trustees had power to invest in real estate, and to allow H. and his 
wife to occupy an estate so purchased. Certain real estate was devised to H. 
in trust for sale, and to hold one-third of the proceeds upon the above-men- 
tioned trusts. This real estate was put up for sale; and H. requested the 
trustees of the personal estate to purchase a portion of it upon which H. and 
his wife desired to reside. The trustees consented, and left the purchase in 
the hands of H. H. then requested B. to act as agent of the trustees in pur- 
chasing; and H. subsequently went to C., and requested him to fix the reserve 
price of said portion of the land. C. fixed the reserve price at £6,000. H. 
then requested B. to bid up to £8,000 for the land, and at the sale B. bought 
the land for £7,230. As the trustees had not enough money, a part of the 
purchase-money was supplied by H., who acted with good faith throughout the 
transaction. Certain cestuis que trust of the land brought a bill alleging that 
to the extent of the moneys supplied by him H. was a purchaser from himself 
of the trust-property, and praying for a resale at a price not less than said pur- 
chase price, the surplus, if any, to be invested for the purposes of the trust; 
but if no surplus, then the trustees to be held to said purchase. Held, that 
said purchase was proper, and that the money contributed by H. must be held 
to have been added by him to the trust-funds held by said trustees. — Hickley 
v. Hickley, 2 Ch. D. 190. 
See Company, 1; SETTLEMENT, 3; VENDOR AND PuRCHASER, 2, 3. 


VENDOR AND PURCHASER. 
1. The defendant, on June 10, signed a memorandum, whereby he agreed 


to sell a piece of land to the plaintiff for a certain sum. ‘: P. S. — This offer to 
be left over until June 12.’’ The postscript was signed by the defendant. On 
June 11 the defendant sold the land to a third party; and after this the plaintiff, 
who knew of the sale, offered to take the land according to said agreement. 
Held, that the defendant had made only an offer to the plaintiff, and might at 
any time withdraw it verbally, or by a sale brought to the knowledge of the 
plaintiff. — Dickinson v. Dodds, 2 Ch. D. 463. 

2. A. agreed to purchase and E. agreed to sell certain real estate called 
Bury; but before any conveyance was executed, E. died. By his will E. 
devised all his real estate to H. and M., and all his real estate which might at 
his death be vested in him as trustee to M. alone. Held, that the Bury estate 
passed to M., and that the concurrence of the testator’s heir-at-law in a con- 
veyance was not necessary in order to give A. a complete title. — Lysaght v. 
Edwards, 2 Ch. D. 499. 

3. A trustee of real estate who had power to sell, leased the property for 
thirty years by deed, to which the beneficiaries were parties. The lessee 
underlet the premises; and subsequently, while the lease was still running, the 


‘trustee determined to sell the property, and by arrangement with the lessee it 


was put up in one lot, and not as a reversion and leasehold interest separately. 
The particulars of sale, after disclosing all the facts in detail, stated that the 
lessee would concur in the sale, so that the property would be sold subject to 
the underleases only. The defendant agreed to purchase the estate at a cer- 
tain price, and the trustee agreed with the lessee that the latter should have 
a certain portion of the purchase-money. The defendant refused to complete 
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the purchase upon the ground that the value of the lessee’s interest had not 
been determined before the sale, so that the burden was thrown on the defendant 
of seeing that a proper proportion of the purchase-money was paid to the trustee; 
and he insisted that to settle this question he was entitled to the concurrence 
of the beneficiaries in the conveyance of the property to him. Held, that the 
trustee was entitled to a decree for specific performance of the defendant's 
agreement to purchase. — Morris v. Debenham, 2 Ch. D. 540. 


Vestep IntEeREsT. — See Devise, 2. 
Warranty. — See Contract, 3; Sup. 


Way. 

In consequence of ways leading to the different ends of a highway being 
stopped up, access to either end of the highway ceased. Held, that the way 
ceased to be a highway. Coleridge, C. J: ‘‘ If the defendants had a right to 
be there [on the former highway], though they got there by an act of trespass, 


they would not be trespassers for being there.’’ — Bailey v. Jamieson, 1C. P. D. 
29, 


WILL. 


1. W. B. Astor made two wills, the latter of which disposed of British 
funds only; and he directed that it should not affect his first will, which 
related to property in America. The first will was very long. Probate was 
granted in England of the second will only, with a note of reference to the 
authenticated copy of the first will filed in the registry. — In the Goods of Astor, 
1 P. D. 150. 

2. The contents of a lost will was allowed to be proved by secondary evi- 
dence; and probate was granted of the portion proved, although it was not the 
whole will. Declarations of the testator made both before and after the 
execution of his will were admitted. — Sugden v. Lord St. Leonards, 1 P. D. 
154. 

See Cy-pres; Devise; Erection; Legacy; MARRIAGE, RESTRAINT OF; 
VENDOR AND PURCHASER, 2. 


Worps. 


Children and their issue and their heirs.’? — See Devise, 3. 
‘* Depraver of the Book of Common Prayer.’? —See Cuurcn OF ENGLAND, 2. 
‘*« Due.’? — See Company, 2. 

Evil liver.”? — See OF ENGLAND, 2. 

Tssued.’? — See Bonn. 

Owner.’? —See MERCHANT Suippine Act. 

*« Reverend.’ —See CuurcH oF ENGLAND, 1. 

‘¢ Survivor.’? — See Devise, 1. 


Worx Done. — See Fraups, STATUTE oF. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 50 Alabama; 28 Arkansas; 26 Grattan 
(Virginia); 11 C. E. Green (New Jersey Equity); 69 Illinois; 50 and 51 In- 
diana; 14 Kansas; 42 Maryland; 118 Massachusetts; 32 Michigan; 21 Min- 
nesota; 50 Mississippi; 60 Missouri; 4 Nebraska; 10 Nevada; 61 New York; 
78 Pennsylvania State; 43 Texas; 7 West Virginia; 38 and 39 Wisconsin. } 


ABATEMENT. — See Divorce, 2; Executor; Parties, 2; TRIAL, 3. 


Action. — See Assumpsit, 1,2; Conruict or Laws, 2; Fraup; MARRIED 
Woman; NEGLIGENCE, 2; PARTIES; SLAVE. 


ADJOURNMENT. — See StrartutTr, l. 
Apmission. — See EvipENcE, 2. 


ADVERSE Possession. 

A void deed purported to convey three-fourths of a township containing in 
all about 19,000 acres. The grantee named in the deed entered upon and im- 
proved about 400 acres in the south-east corner of the township, and after- 
wards brought ejectment for 4,000 acres lying along the northern boundary of 
the township. Held, that he had no possession which would support his action, 
even against a mere trespasser. — Thompson v. Burhans, 61 N. Y. 52. 


ADVERTISEMENT. — See CARRIER, 1. 


AFFIDAVIT. 

An affidavit required by law was duly written out, and had appended to it 
the certificate of the proper officer that it had been sworn to, but was not 
signed by the person swearing. Held sufficient. — Brooks v. Snead, 50 Miss. 
416. 


AGENT. 


A power of attorney authorized the attorney to sell the land of the princi- 
pal, and to make all necessary deeds of conveyance, to pay taxes, make leases, 
appear in suits, submit to arbitration any matter respecting the estate, and 
generally to do any acts in relation to the estate which the interest of the 
principal required. Held, that the attorney might convey the estate by deed 
with covenant against incumbrances, and that the principal was bound by 
such covenant. — Bronson v. Coffin, 118 Mass. 156. 

See Attorney, 1,2; Bitts anp Nores, 2; Guaranty; Parties, 1; 
PARTNERSHIP, 2. 


AIpER By VERDICT. — See INDICTMENT, 2, 3; TRIAL, 3. 


ALIMONY. 
Cross-suits for divorce. After decree in the husband’s favor in both, 
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held that no order should be made on him for payment of the wife’s counsel 
fees. — Newman vy. Newman, 69 Ill. 167. 


See HusBAnp AND Wire, 2; Marriep Woman. 
A.Locutus. — See Triat, 2. 


AMENDMENT. 


An agreement by a defendant to withdraw a plea of usury is against pub- 
lic policy, and the plaintiff cannot enforce it as a matter of right; but where 
a defendant, after so withdrawing his plea, in consideration that the plaintiff 
would assent to a continuance, afterwards prayed leave to amend by filing the 


same plea again, held that the court rightly refused to allow the amend- 
ment. — Clark vy. Spencer, 14 Kan. 398. 
See Atrorney, 1. 


ApprEAL. — See Estopret, 1; Removat or Suits, 1, 3. 
Arrest. — See MARRIAGE. 
AssauLt. — See InpIcTMENT, 1. 


ASSUMPSIT. 


1. A county treasurer is the debtor, and not the bailee, of the county, in 
respect of the public moneys in his hands; and therefore if he improperly 
lends such moneys, and afterwards becomes a defaulter, the borrowers are not 
liable to the county in an action for money had and received. And semble that 
they are not liable in any form of action, except to the extent of such sums as 
cannot be recovered of the treasurer or the sureties on his official bond. — 
Perley v. Muskegon County, 32 Mich. 132. 

2. Defendant sold land to plaintiff, and covenanted under seal to pay the 
taxes due on it, but failed to do so. Held, that plaintiff, having paid those 
taxes, might recover them of defendant as money paid to his use, and was not 
confined to his remedy on the covenant. — Curtis v. Flint §& Penn. Marquette 
Ry. Co., 32 Mich. 291. 

3. Plaintiff agreed that he and his wife would work in defendant’s service 
during a year for an entire sum. Four months after, the wife being about to 
be confined, left defendant’s service, and plaintiff went with her. Held, that 
plaintiff’s non-performance of his contract was not excused, being prevented 
by an event which he ought to have foreseen; and, therefore, that he could 


recover nothing on a quantum meruit. — Jennings v. Lyons, 39 Wis. 553. 
See Contract, l. 


ATTORNEY AND COUNSEL. 


1. An attorney’s authority ceases, unless renewed, with the entry of judg- 
ment against his client; and therefore, if the successful party afterwards 
moves to amend the judgment, he must serve notice of motion on the other 
party personally, and not on the attorney. — Berthold v. Fox, 21 Minn. 51. 

2. For the same reason, where a defendant’s goods are taken on execution, 
the attorney retained by him to defend the action has no authority to agree 
that the goods levied on shall be sold in a manner different from that provided 
by law. — Kronschnable v. Knoblanch, ib. 56. 

3. The Supreme Court of Wisconsin refused to admit a woman to practise 
at its bar. — Jn re Goodell, 39 Wis. 232. 
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4. The same court refused to admit to its bar a resident of another State, 
although he was a counsellor-at-law in good standing where he resided. — In 
re Mosness, 39 Wis. 509. 

See AGENT; ALimony; Contract, 1; JupGe; Marriep 


Avutrerois Acquit. — See Triat, 1. 
AVERAGE. — See InsuRANCE (Fire), 2. 
BaiLMENT. — See AssuMpPsiT, 1; EstToppet, 3. 
Bank. — See NATIONAL Bank. 


BANKRUPTCY. 

Where, by statute, the stockholders of a corporation are liable for its debts 
only after judgment recovered against it, an action may be maintained against 
a corporation, as a step to charging its stockholders, even after it has been 
adjudged bankrupt, and the plaintiff has proved his claim in bankruptcy and 
received a dividend. — Chamberlin v. Huguenot Mfy. Co., 118 Mass. 532. 

See Estopret, 3; Res ApJupicaTA. 


Bastarpy. — See EvipEnce, 2. 


AND NOTES. 


1. The maker of a negotiable promissory note is liable on it to a bona fide 
holder, although he signed it relying on the representations of another person 
that it was a different instrument, if he might have known its nature by the 
exercise of ordinary care. — Shirt v. Overjohn, 60 Mo. 305. 

2. Promissory notes were placed by the makers in the hands of J. S., to be 
delivered to the payees on the happening of a certain contingency; and J. S., 
without authority, delivered them to the payees without waiting for such con- 
tingency. Held, that the makers were not liable on them, even to bona fide 
holders for value. — Chipman vy. Tucker, 38 Wis. 43. Roberts v. McGrath, ib. 
52. Roberts v. Wood, ib. 60. 

See ConsIDERATION; CONSTITUTIONAL LAw, 1; INDORSEMENT; LoRD’s 
Day; Lunatic; Parties, 1; PARTNERSHIP, 3. 


Bona Fipe PurcHASER. 


Where the true owner of goods voluntarily delivers them to another person, 
being induced so to do by false pretences of the latter of such a character as 
amount to a felony by statute, a bona fide purchaser from the felon shall 
nevertheless take a good title as against the true owner. — Cochran v. Stewart, 
21 Minn. 435. 

See Bitts anp Notes, 1, 2; Lorp’s Day; Lunatic. 


By-Law. — See Corporation, 2. 


CARRIER. 


1. By statute, if goods remain in the custody of a carrier more than ninety 
days after their arrival at the place of destination, he may advertise and sell 
them for non-payment of freight and charges, after thirty days’ notice. Held, 
that a carrier might sell after ninety days, if he had in the mean time given 
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due notice ; and that he was not bound to wait ninety days before advertising 
at all. — Western R.R. Co. v. Rembert, 50 Ala. 25. 

2. A carrier received goods from a bonded warehouse in one city, to 
be delivered at a bonded warehouse in another; which could not be done, as 
the carrier knew, without written notice to the revenue-officers. On arrival 
of the goods at the place of destination, the carrier failed to give such notice; 
and the goods were afterwards, while still in his custody, destroyed by fire 
without his fault. Held, that he was liable. — Chicago § N. W. R.R. Co. v. 
Sawyer, 69 Ill. 285. 

8. Action against a common carrier for non-delivery of goods. Plea, that 
the goods had been taken out of his possession by virtue of a writ of replevin; 
which action was still pending. Held bad, for not showing that defendant 
gave notice to plaintiff, within a reasonable time, of the taking. — Ohio § Mis- 
sissippi Ry. Co. v. Yohe, 51 Ind. 181. 

4. A passenger on board an ocean-steamer, paying a lump sum for his 
transportation, board, and lodging, lost during the night a watch hung up in 
the pocket of his clothes by his bedside, which watch he carried on his person 
during the day. Held, that the owners of the steamer were not liable for tho 
loss, either as innkeepers or carriers. — Clark v. Burns, 118 Mass. 275. 

See NEGLIGENCE, 1. 


CatTLe. — See ConsTITUTIONAL Law, 3. 
Cuarity. — See Devise, 3. 

Cuarter. — See ConstitutionaL Law (State), 3. 
CuHose 1n Action. — See Conriict or Laws, 2. 
Cuurcn. — See Reticious Society. 
Common Carrier. — See CARRIER. 


ConDITION. 


A grant was made by deed, for nominal consideration, of a parcel of land 
‘¢ only for dépét and other railroad purposes,’’ and of an adjoining parcel ‘ for 
a railway, both of said parcels being granted solely for said road purposes.’’ 
The grantees built their railway on the second parcel, but built their dépdét 
eighty rods from the first parcel, on the other side of a pond. Held, that each 
parce] was granted on a separate condition subsequent ; that the condition as 
to the first parcel was broken, and that that parcel only was forfeited. — Horner 
v. Chicago, Milwaukee, & St. Paul Ry. Co., 38 Wis. 165. 

See Estopre., 2. 


ConFiict oF FEDERAL AND STATE AUTHORITY. — See JURISDICTION. 


oF Laws. 


1. Action by the receiver of an insolvent New York corporation on prom- 
issory notes made to the corporation by defendant, a resident of Massachusetts. 
Plea, that defendant had been summoned as garnishee of the corporation, in 
respect of the debt due on the notes, in an action pending in Massachusetts 
against the corporation. Held bad. — Osgood v. Maguire, 61 N. Y. 524. 

2. An assignment was made in New York of a chose in action, which, by 
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the law of that State, vested the legal title and right of action at law in the 
assignee. Held, that the latter might sue in his own name in Pennsylvania, 
though he could not have done so if the assignment had been made there. — 
Levy v. Levy, 78 Penn. St. 507. 


CONSIDERATION. 


A promise by the payee of a promissory note to abstain from the use of 
intoxicating liquors for a certain time is a good consideration for the note. — 
Lindell v. Rokes, 60 Mo. 249. 


ConsTITUTIONAL Law. 


1. A Virginia statute of 1861 enacted that parties to negotiable instruments 
payable in towns occupied by the United States forces should remain bound 
after the maturity of such instruments without demand, protest, or notice. 
Held unconstitutional, as impairing the obligation of contracts. — Farmers’ 
Bank vy. Gunnell, 26 Gratt. 131. 

2. A corporation made a mortgage to trustees, providing that, if default 
should be made in payment of interest, the principal should become imme- 
diately due at the election of the trustees. Before the principal was regularly 
due the corporation became insolvent, and failed to pay interest; but the 
trustees made no election. A subsequent statute authorized the sale of the 
property of the corporation, free of the mortgage. Held unconstitutional. — 
Randolph v. Middleton, 11 C. E. Green, 543. 

3. A State statute forbidding the importation of Texas or Mexican cattle 
into the State at certain seasons is a lawful exercise of the police power to 
prevent disease, and is not unconstitutional as a regulation of commerce. — 
Wilson v. Kansas City, St. Jo., § Council Bluffs R.R. Co., 60 Mo. 184. 


ConstTiTuTIONAL Law (STATE). 


1. A State constitution provided that no county should be created of less 
than a certain size. Held, that, in determining the constitutionality of an act 
establishing a county, the court could look only at the act itself, or other official 
records of which they were bound to take judicial notice; and that, if the county 
did not appear from these to be too small, it could not be proved so aliunde. — 
State v. Dorsey County, 28 Ark. 378. 

2. A statute fixed a maximum rate which might be charged for the use of 
grain warehouses, and made it penal for any person to keep such a warehouse 
without taking out a license and giving a bond to observe all the laws of the 
State. Held constitutional. (McALuister and Scort, JJ., dissenting.) — 
Munn v. The People, 69 Ill. 80. 

8. The Constitution providing that no corporations shall be formed under 
special acts, the legislature by special act amended the charter of a railroad 
company incorporated before the adoption of the Constitution, so as to give 
the company a new name, confer the corporate powers on persons many of 
whom were different from those named in the original charter, and alter the 
line of the road. Held constitutional. — Ames v. Lake Superior & Mississippi 
R.R. Co., 21 Minn. 241. 

4. A statute authorizing the sale of land for taxes after notice by publica- 
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tion, not designating the names of the owners, and without personal service 
on any of them, though resident in the same county and state, held unconsti- 
tutional. — Brown yv. Levee Commissioners, 50 Miss. 468. 

See Devisg, 2; Execution; JupGe; Liquor Law; Municipat Cor- 
PORATION; STATUTE, 1, 3. 


ContTRACt. 

1. An attorney made a special contract with his client to prosecute a suit 
in equity for a certain fee, and a further fee to be paid in case of success. The 
client afterwards dismissed his suit without the attorney’s consent. Held, 
that the attorney was not entitled, as matter of law, to recover the whole con- 
tingent fee; but that he might recover, either on a special count or a quantum 
meruit, the reasonable worth of his services. — Polsley v. Anderson, 7 W. Va. 
202. 

2. By statute of Wisconsin, commercial paper falling due on a Sunday or 
legal holiday is payable the day before. Held, that any other contract to be 
performed by its terms on a holiday, should, for the sake of uniformity, be 
governed by the same rule. — Siegbert y. Stiles, 39 Wis. 533. 

See AGENT; AMENDMENT; AssuMPsIT, 3; Bona Fipe PurRcHASER; 
ConsTITUTIONAL Law, 1, 2; EASEMENT, 3; EvipeNce, 3; Fraups, Stat- 
UTE OF; GUARANTY; INDORSEMENT; INJUNCTION, 1; INNKEEPER; INSUR- 
ANCE; Lorp’s Day; Lunatic; PartNnersuip, 3; RestTRAInT OF TRADE; 
Stamp; Usury; VeEnpor anp Purcnaser, 1, 2. 


ContTrispuTion. — See InsuRANCE (Fire), 2. 


CoNnTRIBUTORY NEGLIGENCE. 

In an action against a railroad company to recover for injuries caused by a 
train to a person crossing the track, the jury were instructed that it was the 
duty of the person crossing ‘* to make such use of all his faculties as would 
enable him to avoid danger, provided the managers of the train were doing 
their duty: if he did that, he was free from blame.’’ Held, that the instruction 
was too favorable to the plaintiff. (Downey and Worpen, JJ., dissenting.) 
— Toledo, Wabash, § Western Ry. Co. v. Shuckman, 50 Ind. 42. 


CoNVERSION (EQUITABLE). 

Where a power of sale in a mortgage is executed after the death of the 
mortgagor, the surplus, after satisfying the debt, is real estate, and the 
administrator of the mortgagor can maintain no action to recover it. — Dunning 
y. Ocean National Bank, 61 N. Y. 497. 

See Deviss, 3. 

CORPORATION. 

1. A corporation was formed in Georgia during the war, under a general 
law enacted before the war, for the purpose of trading with foreign countries, 
which could then be done only by running the blockade, in violation of the 
laws of the United States. In an action brought by the corporation after the 
war, held that the corporation was lawfully organized, and had power to sue. — 
Importing and Exporting Company of Georgia v. Locke, 50 Ala. 332. 

2. A society incorporated for purposes of private charity had power to 
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make all by-laws not inconsistent with the Constitution and laws of the State. 
The Constitution recognized votes by proxy as lawful in ‘incorporated com- 
panies.’’ Held, that, whether or not the society was withiu the meaning of 
this clause, it might make a valid by-law allowing voting by proxy at its elec- 
tions. — People v. Crossley, 69 Ill. 195. 

See Bankruptcy; ConstiruTionaAL Law (State), 3; Divipenp; Na- 
TIONAL Bank; ReELiGious SocIETy. 


County. — See ConstiruTionaL Law (State), 1. 
CovENANT. — See AGENT; AssuMpsIT, 2; EASEMENT, 3; WARRANTY. 
CriminaL Law. — See ConstituTionaL Law (State), 2; Evipence, 1, 5; 


Pretences; INDICTMENT; JURISDICTION; MuRDER; TRIAL; 
VARIANCE, 1. 


Custom. — See EvipEnce, 3. 


DAMAGES. 


1. Plaintiffs wrote to another town to ask the price of ‘‘ extra mess’’ pork, 
and received a telegram in answer. They then sent a telegram in reply by 
defendants’ line, offering to take ‘‘ 200 extra mess, price named.’’? Defend- 
ants had no notice of the nature or object of the message, except what appeared 
on the face of it. They negligently failed to send it for four days. In the 
mean time the market price of pork advanced, and plaintiffs were compelled 
to buy at an advanced price. Held, that they could not recover this advance 


of defendants. — Beaupré v. Pacific §& Atl. Tel. Co., 21 Minn. 155. 

2. Where the ad damnum laid in the declaration is greater than that laid in 
the writ, a verdict in excess of the latter sum, but less than the former, is good, 
and a new trial will not be granted. — Roderick v. Balt. & O. R.R. Co., 
7 W. Va. 54. 

3. An infant was killed by the negligence of a railway company. In a 
statutory action against the company for the benefit of the infant’s mother, 
evidence was offered that she was a widow, and received a pension on account 
of her child, which ceased upon the child’s death. Held, that the evidence was 
admissible, though the loss of the pension was not laid as special damage. — 
Ewen v. Chicago & N. W. Ry. Co., 38 Wis. 613. 

See Contract, 1 ; VENDOR AND PuRCHASER, 1. 


Deceit. — See Bona Purcuaser; Fraup; NATIONAL Bank. 


DEED. 

A deed conveyed one undivided half of a ditch and flume used to convey 
the water of a river to a certain mill, ‘‘ together with all the water of said 
river which may or can be conveyed through said ditch.’’ Held, that only half 
of the water-privilege passed by the deed. — Fogus v. Ward, 10 Nev. 269. 

See AGENT; ConpiT1Ion; HusBanp AnD 1; Morteace; War- 
RANTY. 

Deivery. — See Notes, 2. 


Devise AND LEGACY. 
1. Testator gave all his estate to his two children; and, in case of the death 


118 SELECTED DIGEST OF STATE REPORTS. 


of either, the whole to the survivor; and in case of the death of both, then 
over. No power of sale was given to the executors; and it was expressly pro- 
vided that the property should not be sold or mortgaged until the younger 
child came of age. Held, that the devise over could take effect only on the 
death of both children in the testator’s lifetime. —Kelly v. Kelly, 61 N. Y. 47. 

2. Testator devised all his real estate to be sold, and gave to certain persons 
the proceeds of one tract of land, except twenty acres of said tract, particularly 
described, ‘* which I hereby reserve for ever for the use of the members of the 
Methodist Church to hold their camp-meetings on.’’ Held, that the twenty 
acres descended to testator’s heirs, subject only to a perpetual easement for 
camp-meetings; and therefore that the legislature could not authorize a sale 
of the land, and the investment of the proceeds in another camp-meeting 
ground, without the heirs’ consent. — Sazton v. Mitchell, 78 Penn. St. 479. 

3. A woman domiciled in Virginia conveyed land owned by her in Penn- 
sylvania to a trustee, in trust to sell it, and hold the proceeds subject to such 
disposition as she might thereafter direct. By her will, made and proved in 
Virginia, she gave the proceeds of the land to charitable and religious uses. 
Held, that the gift was a bequest of personalty, and not to be treated as a 
devise of the land; that therefore its validity was to be determined by the law 


of Virginia; and that, by that law, it was void. — Bible Society v. Pendleton, 
7 W. Va. 79. 


See WILL. 


DiscHarGe. — See Res ADJUDICATA. 


DIVIDEND. 


The owner of stock in a corporation agreed to sell it at a certain price, at 
any time before a certain date, at the purchaser’s option. Before the date 
fixed, a dividend was declared on the stock, payable after the date. After- 
wards, but before the date, the purchaser took the stock. Held, that the 
dividend belonged to the seller. — Bright v. Lord, 51 Ind. 272. 


Divorce. 


1. A servant induced an infant daughter of his master to marry him, hav- 
ing obtained a regular license by falsely swearing that the infant was of full 
age. The marriage was never consummated; but the infant at once repudi- 
ated it, and returned to her parents. Held, that a divorce should be granted on 
her petition. (WALKER, J., dissenting.) — Lyndon v. Lyndon, 69 Ill. 43. 

2. In a suit for divorce, want of residence of the petitioner in the State, as 


required by statute, must be pleaded in abatement. — Dutcher v. Dutcher, 
39 Wis. 651. 


See Atimony; Estopret, 1; MARRIAGE; MARRIED WomaAN. 
DomiciL. — See Divorce, 2. 
Duress. — See MARRIAGE. 

Dying Deciarations. — See Evipence, 1. 


EASEMENT. 
1. A conveyance was made of land, with a building on it having windows 
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overlooking adjacent land of the grantor. Held, that there was no implied 
grant of an easement of light and air, and that the grantor or his assigns 
might lawfully build on such adjacent land so as to obstruct the windows. — 
Keiper v. Klein, 51 Ind. 316. 

2. Where a tract of land which is subject to a servitude of maintaining a 
fence is divided into several lots which are conveyed to several persons, only 
those lots which are bounded by the fence remain subject to the servitude. — 
Bronson v. Coffin, 118 Mass. 156. 

3. A. and B., who owned adjoining land, agreed under seal that A. should 
dig a well on B.’s land, and that both parties should for ever have access to 
and take water from it; and that neither party should sell or dispose of his 
interest in the well, unless he should at the same time dispose of his land. 
Held, that an easement was created appurtenant to the lands of A. and B., and 
passing by conveyances of those lands without express words. —Warren v. 
Syme, 7 W. Va. 474. 

4. A. and B. owned separate parts of one building, and had an easement in 
common in passages and stairways which were partly on the land of each. A., 
against B.’s objection, obstructed part of the passage on his own land. Held, 
that B. might treat the easement as extinguished, and obstruct the passage 
over his land. — Dillman vy. Hoffman, 38 Wis. 559. 

See Devise, 2. 


Equity. — See HusBanp AND WiIrFF, 2; INJUNCTION; WATERCOURSE. 


Equity PLeapinc. — See PARTNERSHIP, l. 


EstTopPe.. 


1. A wife obtained a divorce from her husband, who appealed from the 
decree, but afterwards married another woman. Held, that he was estopped to 
prosecute his appeal. — Stephens v. Stephens, 51 Ind. 542. 

2. A grantee on condition subsequent cannot, in defence to an ejectment by 
the grantor for breach of the condition, deny the lawful seisin of the latter at the 
time of the grant. — O’Brien v. Wetherell, 14 Kan. 616. 

3. A man who afterwards became bankrupt transferred property to plain- 
tiffs, who lent it to defendants, to be returned on demand; and defendants, 
while so holding it, bought it of the bankrupt’s assignees. Held, that they 
could not set up against plaintiffs the title so acquired, even if the original 
transfer to plaintiffs was in fraud of the Bankrupt Act. — Nudd y. Montanye, 
38 Wis. 511. 

See JupDGMENT; Lorp’s Day; Res ApsupIcaATA; WARRANTY. 


Eviction. — See LANDLORD AND TENANT. 


EVIDENCE. 

L. A., being wounded in a fight by B., on the same day, expecting to die, 
made certain statements. He lived ten days longer; and, his physician ex- 
pressing hope that he would recover, he said, ‘*I hope so too,’ but at last 
died of the wound. Held, that evidence of his statements was admissible on 
the trial of B. for his murder. (ANpERsON, J., dissenting.) — Swisher’s Case, 
26 Gratt. 963. 
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2. The prosecutrix in a bastardy proceeding is not so far a party that her 
admissions may be given in evidence against her as such; but they can only 
be introduced to impeach her testimony, and therefore cannot, as newly dis- 
covered evidence, be a ground for a new trial. (Perrit, C. J., and WorpDEn, 
J., dissenting.) — Tholke v. The State, 50 Ind. 355. 

3. In an action on a written contract to sell ‘‘ Cawnpore hides, with all 
faults,’’ held (1) that parol evidence of usage in the trade was admissible to 
explain the meaning of ‘all faults; ’’ (2) that, in the absence of such evi- 
dence, the words must be taken to cover all faults not inconsistent with the 
goods being actually Cawnpore hides. — Whitney v. Boardman, 118 Mass. 242. 

4. A witness, called to impeach another, may be asked, on direct examina- 
tion, whether, from the bad reputation of that other, he would believe him on 
oath. — Keator v. The People, 32 Mich. 484. 

5. Indictment for assault with intent to kill. At the trial, the assault was 
not disputed; and the only question was one of justification. Held, that evi- 


dence that the prisoner had forfeited his-bail, and had broken jail, was irrele- | 


vant, and inadmissible against him. — Williams v. The State, 43 Tex. 182. 


See DamaGes, 3; NEGLIGENCE, 2; Res ApsupicaTa; STAMP; Stat- 
UTE, 2; VARIANCE. 


EXECUTION. 


A statute giving a right to redeem land sold on execution, held not to ap- 
ply to sales under executions issued on judgments recovered on contracts made 
before the statute. — Oliver vy. McClure, 28 Ark. 555. 

See AtTrorNEy, 2; EXEMPTION. 


EXECUTOR AND ADMINISTRATOR. 
When a foreign executor is entitled to sue on recording his authority in 

the Probate Court, without taking out letters of administration in that court, 

his want of authority to bring an action before such recording is pleadable 

only in abatement. — Smith v. Peckham, 39 Wis. 414. 

See ConvERsION. 


EXEMPTION. 
1. Property of a partnership may be claimed by the partners individually, 
as exempt from levy under legal process against them individually. — Howard 
v. Jones, 50 Ala. 67. And this though the partnership be insolvent. — Dunk- 
lin v. Kimball, id. 251. 
2. Where an execution is levied on partnership property, either partner 
may sever his share, and claim an exemption therein; but the partnership 


as such, or the partners jointly, can claim no exemption. — Russell v. Lennon, 
39 Wis. 570. 


See InsurANcE (Fire), 1. 


EXTINGUISHMENT. — See EASEMENT, 2, 4. 


FALSE PRETENCES. 


The prisoner, by false pretences made in Indiana, obtained possession of 


property in New York. Held, that he was not punishable in Indiana. — 
Stewart v. Jessup, 51 Ind. 413. 


See Bona Fipe PurcHASER. 


ne 


in 


SELECTED DIGEST OF STATE REPORTS. 121 


Fats— REPRESENTATIONS. — See Bona Fipe Purcuasrer; Fraup; 
NATIONAL Bank. 


Fetony. — See Bona Fipe Purcuaser. 
Fence. — See EaseMeENtT, 2. 
Fire Insurance. — See Insurance (FIRE). 


FIXTURE. 

A building was erected and used for a factory, and filled with machinery 
necessary for that purpose. Held, that the machinery was to be treated as 
realty, though it might be removed without injury either to it or to the build- 
ing. — Green v. Phillips, 26 Gratt. 752. 


ForeigN ATTACHMENT. — See Conriicr oF Laws, 1. 
Foreign Law. — See Conriict or Laws, 2. 
ForGery. — See Srocx. 
FRANCHISE. — See TOLL. 


FRravp. 

Defendant, by false and fraudulent representations as to the condition of 
a corporation of which he was treasurer, induced plaintiff, who had a claim 
against the corporation, to forbear suing on it and attaching the corporate 
property, which was afterwards levied on by another creditor. Held, that 
plaintiff had no cause of action against defendant. — Bradley v. Fuller, 
118 Mass. 239. 

See Bona Fipe Purcuaser; Divorce, 1; Fatsr Prerences; NATIONAL 
Bank; STOCK. 


Fraups, STATUTE OF. 


1. A partnership for the purpose of buying and selling land may be formed 
by parol. — Holmes v. McCray, 51 Ind. 358. 

2. A surety on a promissory note procured another person to become a 
co-surety, promising to save the latter harmless. Held, that his promise was 
an original undertaking, and not within the Statute, as a promise to answer 
for the debt of another. — Horn vy. Bray, 51 Ind. 555. 

3. An oral agreement for the sale of an interest in an invention, before 
letters-patent are obtained, is not a contract for the sale of goods, wares, or 
merchandise, within the Statute. — Somerby v. Buntin, 118 Mass. 279. 

4. An oral contract was made for the sale of an entire lot of goods. The 
purchaser accepted and received part, after the rest had been accidentally 
burnt while still in the hands of the seller’s agent. Held, that the seller 
might recover the entire contract price. — Townsend v. Hargraves, 118 Mass. 
325. 


FRAUDULENT CONVEYANCE. 


A voluntary conveyance, made with intent to defeat the recovery of dam- 
ages in an action of tort against the grantor, is fraudulent as against the 
plaintiff in such action, though the action be not brought until after the con- 
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veyance, if the cause of action accrued before. — Scott v. Hartman, 11 C. E. 
Green, 89. 


See Res ApsgupicaTA. 


GARNISHMENT. — See ConFiict or Laws, 1. 


Guaranty. 

A. agreed to furnish B. with goods to sell on commission, and C. guar- 
anteed that B. should account for the proceeds. The goods were furnished 
by a partnership of which A. was a member. Held, that the partnership 
could maintain no action against C. on his guaranty, without proof that he 


knew that the goods were to be furnished by them. — Barns v. Barrow, 
61 N. Y. 39. 


Herr. — See WARRANTY. 
Homesteap. — See InsuraNcE (Fire), 1. 
HomMIcIDE. — See Murper. 


HvussBanD AND WIFE. 


1. Husband and wife, agreeing to separate, by deed conveyed the wife’s 
land to a third person, in trust for the husband for life, remainder to the 
children of the marriage; and the husband covenanted not to claim the wife’s 
earnings, and to pay to the trustee a certain sum for her support. Held, that 
the deed was void as against the wife, on the ground of the disability of cover- 
ture. — Switzer v. Switzer, 26 Gratt. 574. 

2. Bill in equity by wife against husband, alleging that he had deserted 
her without her fault, and praying a separate maintenance, but not a divorce. 
Demurrer, for want of equity, overruled. — Garland y. Garland, 50 Miss. 694. 

See Atimony; Divorce; Estoprer, 1; MarriaGe; Marrizep Woman; 
Wi. 


ILLEGAL Contract. — See AMENDMENT; Lorp’s Day; Usury. 
ImpLiep Grant. — See EASEMENT, 1. 
IMPRISONMENT. — See MARRIAGE. 


INDICTMENT. 


1. Indictment charging that the prisoner ‘‘ unlawfully and with maice 
aforethought did assault J. S. with intent to murder him.’’ Held, that a 
simple assault, but nothing more, was well charged. — Wood vy. The State, 
50 Ala. 144. 

2. Indictment for larceny of ‘‘ a box containing two gold watches.’’ Held, 
after verdict, that larceny of the watches was sufficiently charged; but semble 
that it would have been otherwise on demurrer. — State v. Derst, 10 Nev. 443. 

3. Indictment charging larceny ‘‘ from the possion of the owner.’ Held, 


that this misspelling was no ground for arresting judgment after verdict. — 
State v. Williamson, 43 Tex. 500. 


See VARIANCE, l. 


INDORSEMENT. 


The indorser of a note, before it fell due, in 1861, left Alexandria, Va., 
where he had thitherto lived, and which was then occupied by the United 
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States army, and joined his family within the Confederate lines, where he 

remained till the end of the war. Notice of dishonor of the note was left at his 

former place of business, and with a servant at his former residence, both in 

Alexandria. Held, that the notice was insufficient. (Moncurg, P., and 

CurIsTIAN, J., dissenting.) — Me Veigh v. Bank of Old Dominion, 26 Gratt. 785. 
See ConsTITUTIONAL Law, 1; PartiEs, 1. 


INJUNCTION. 


1. An actor agreed to act with a certain company, and not elsewhere, for 
a specified time; and, in case of breach, ‘‘ obligated ’’ himself to pay to the 
company ‘‘ a conventional fine of $200, the claim of performing his engagement not 
precluded. This sum is already forfeited by any violation of the contract, and 
requires no particular legal proceedings for its execution.’’ Held, that the com- 
pany could not have an injunction to restrain the actor from performing with 
another company, but that their only remedy was at law. (The effect of the 
words in Italics was not discussed by the court.) — Hakn v. Concordia Society, 
42 Md. 460. 

2. Injunction granted to restrain the sale of land for taxes, where the owner 
had personal property out of which they might be collected. — Johnson v. Hahn, 
4 Neb. 139. 

8. Bill in equity against a sheriff, averring that he had seized, and was 
about to sell, plaintiff’s goods, to satisfy a tax which had been paid. Heli, 
that an injunction should be granted to restrain the sale, and that plaintiff 
was not confined to his remedy at law. — Lewis v. Spencer, 7 W. Va. 689. 

See RESTRAINT OF TRADE; WATERCOURSE. 


INNKEEPER. 

Plaintiff’s stallion stood at defendant’s inn on regular days through the 
season, and was kept in a particular stall, of which plaintiff had the key. 
Defendant furnished oats for the horse, and meals for the man in charge of 
him, at an agreed price, less than the ordinary charge to travellers; and plain- 
tiff fed and cared for the horse. Held, that defendant's custody was not that 
of an innkeeper; and, therefore, that he was not liable for the destruction of 
his barn and the horse therein by fire, without negligence on his part. (EARL 
and Dwicat, CC., dissenting.) — Mowers v. Fethers, 61 N. Y. 34. 

See CaRRIER, 4. 

Insanity. — See Lunatic. 


InsurANCE (Fire). 

1. The constitution of a mutual insurance company provided that no person 
who had taken the benefit of the homestead law should become a member of 
the company. Held, that insurance made by the company on property of a 
partnership was not invalid by reason of one partner having taken the benefit 
of the homestead law. — West Rockingham Mutual F. Ins. Co. v. Sheets, 
26 Gratt. 854. 

2. Three companies insured goods in every part of a building. One of 
them made a further insurance of goods in the upper stories only. A loss 
happened, which, in the lower stories, exceeded the whole amount of the 
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first insurance, and in the upper stories exceeded the amount of the second 
insurance. Held, that the second insurance was payable in full, and that the 
first policies did not contribute to it. — Royal Ins. Co. vy. Roedel, 78 Penn. St. 19. 


INSURANCE (MARINE). 

1. A vessel insured by a valued policy suffered a partial loss, which was 
repaired; and afterwards, while the policy continued in force, a total loss hap- 
pened. Held, that the insurers were liable for the amount of both losses, 
though exceeding the amount named in the policy. — Matheson v. Equitable 
Mar. Ins. Co., 48 Mass. 209. 

2. A canal-boat was insured by policy exempting the insurers from liability 
if the boat should be ‘‘ prevented or detained by ice ’’ from finishing her trip. 
In a storm the boat was broken away from the tug which was towing her, and 
stranded. Ice formed round her during the night, and she remained frozen in 
for some days, until a thaw came, when she was cast against another boat, and 
lost. Held, that the storm, and not the ice, was the proximate cause of the 
loss, and, therefore, that the insurers were liable. — Brown v. St. Nicholas Ins. 
Co., 61 N. Y. 332. 

INTEREST. — See AMENDMENT; Usury. 
Joint — See PARTNERSHIP, 1. 


JUDGE. 

A statute authorized causes in which the regular judge was interested to 
be tried, by consent of parties, before a counsellor of the court. Held, that 
the statute was unconstitutional; that persons assuming to act under it were 
not even judges de facto; and that their judgments were absolutely void. — 
Van Slyke v. Trempeleau County Farmers’ M. F. Ins. Co., 39 Wis. 390. 


JUDGMENT. 

By statute a mortgage may be foreclosed against a non-resident mortgagor, 
after notice by publication, and proof of such notice, to the satisfaction of the 
chancellor. A foreclosure decree declared that such publication had been 
made to the chancellor’s satisfaction, and directed a sale. A purchaser at the 
sale objected to take the title, on the ground that the notice given was not 
that required by statute. Held, that the decree was conclusive evidence ot 
the regularity of the notice; that the mortgagor would not be heard to aver 
the contrary, unless on appeal from the decree; and that the purchaser must 
take the title. — MeCahill v. Equitable Life Ass. Soc., 11 C. E. Green, 531. 

See ArrorNEy, 1; Marriep Woman; Res ApsupicaTa; TRIAL, 2. 


JUDICIAL SALE. — See INJUNCTION, 3. 


JURISDICTION. 


A United States commissioner held not to have jurisdiction to punish a 
crime committed on an Indian reservation in the State of Nebraska. — Painter 
v. Ives, 4 Neb. 122. 


See Pretences; JupGE; REMOVAL oF SvltTs. 
Lacues. — See PAYMENT. 
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LANDLORD AND TENANT. 

A lease was made of a building to be used as a distillery; which could not 
be done, under the laws of the United States, without the written consent of 
the lessor, filed with the collector. Held, that the lessor’s refusal to give such 
consent was a ‘‘ constructive eviction,’’ and discharged the lessee from liability 
for rent. — Grabenhorst v. Nicodemus, 42 Md. 236. 

Larceny. — See INDICTMENT, 2. 
LeAsE. — See LANDLORD AND TENANT; PARTNERSHIP, 4. 
LeGacy. — See Devise anp LeGacy. 
Lex Loci. — See Conriict or Laws, 2. 

License. — See Liquor Law. 


Lien. 
A lien on a vessel, given by statute in certain cases, attaches only if notice 
thereof is filed, as prescribed by the statute, ‘‘ within twelve days after’’ the 
departure of the vessel from port. Held, that notice filed before the vessel’s 
departure was of no effect. (Eari and Dwieut, CC., dissenting.) — Squires 
vy. Abbott, 61 N. Y. 530. 
See Limitations, STATUTE OF; MARRIED WomAN; VENDOR’s LIEN. 


Ligut Arr. —See EAsEeMENT, 1. 


LimITATIONS, STATUTE OF. 

A bill to enforce a vendor’s lien is not sustainable after the time when an 
action at law to recover the purchase-money would be barred by the Statute of 
Limitations. — Linthicum v. Tapscott, 28 Ark. 267. 


Liquor Law. 

By the Constitution of Michigan, the legislature cannot authorize the grant 
of license for the sale of intoxicating liquors. Held, that a law taxing the 
traffic in liquors was no infringement of this provision. — Youngblood v. Sexton, 
82 Mich. 407. 


Lis Penpens. — See ConFiict oF Laws, 1; Reeistry. 


Lorp’s Day. 
The maker of a promissory note bearing date on a secular day is estopped, 
as against a bona fide holder for value, to show that it was made on Sunday. — 
Knox v. Clifford, 38 Wis. 651. 
See Contract, 2. 


Lunatic. 

Defendant borrowed money, and gave therefor his promissory note, which 
was discounted bona fide by plaintiffs. Afterwards defendant was found by 
inquisition to have been a lunatic at the time of making the note. Held, that 
he was nevertheless liable on it to plaintiffs. — Lancaster County Nat. Bank v. 
Moore, 78 Penn. St. 407. 


Marine Insurance. — See Insurance (MARINE). 
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MARRIAGE. 


A man, being arrested under a bastardy process, did not deny the charge, 
but, on his own request, was allowed to see the prosecutrix and ‘talk with 
her;’’ the result of which was that he married her, and so got rid of the prose- 
cution. Held, that he could not have the marriage declared void on the 
ground of duress of imprisonment. — Sickles v. Carson, 11 C. E. Green, 440. 

See Divorce, 1. 


Marriep Woman. 

An attorney who obtains for a married woman a decree of divorce and 
alimony has no remedy for his fees by action on her promise to pay them, 
whether such promise was made before or after the divorce; but he may en- 
force his lien on the decree. — Putnam v. Tennyson, 50 Ind. 456. 

See HusBanp anp WIFE. 


Law. 


At the close of the war, an officer of the Confederate army ordered all tho 
liquor in a town within his military district to be destroyed, in order to pre- 
vent the soldiers from getting possession of it. In an action of trespass 
by an owner of liquor which was destroyed against an inferior officer who 
destroyed it, held that the latter could not justify under the orders of his 
superior. — McLaughlin v. Green, 50 Miss. 453. 


Measvre or DamaGes. — See DAMAGES. 
Mistake. — See VENDOR AND PURCHASER. 
Money. — See PayMEnrT. 

Money Hap anp ReceIvep. — See AssumpsirT, 1. 
Money Parp. —See Assumpsir, 2. 


MORTGAGE. 


A mortgagee selling under a power of sale in the mortgage may, if its 
terms authorize him so to do, be the purchaser at the sale, and may make the 
deed in his own name directly to himself. — Hall v. Bliss, 118 Mass. 554. 

See ConstTiruTIONAL Law, 2; CoNVERSION. 


MvenicrpaL CoRPORATION. 


A statute passed at a time when crops failed authorized towns to raise 
money ‘‘ for the purpose of providing the destitute citizens of such towns with 
provisions and grain for seed and feed.’’ Held unconstitutional, as being a 
tax on the whole community for the benefit of the farmers. — State v. Osawkee, 
14 Kan. 418. 


Mvrper. 

By statute, murder committed in the commission of ‘‘ any crime punish- 
able with imprisonment for life ’’ is murder in the first degree. Held, that a 
crime which might be punished by imprisonment for life, or by a lighter sen- 
tence, in the discretion of the court, was within the meaning of the act. — 
Commonwealth v. Pemberton, 118 Mass. 36. 
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NaTIONAL Bank. 


: Selling railroad bonds on commission is ultra vires of a national bank; 

and therefore no action lies against such acorporation for false representations 
made by its teller to induce the plaintiff to buy bonds. — Weckler v. First Na- 
tional Bank of Hagerstown, 42 Md. 581. 


NEGLIGENCE. 


1. A drunken passenger who annoys other passengers on a horse-car may 
lawfully be ejected from the car by the conductor; and whether it is due care 
in the conductor to eject him while the car is moving is a question for the 
jury. — Murphy v. Union Ry. Co., 118 Mass. 228. 

2. Defendants hired a hall for a concert, and caused it to be decorated. 
Part of the decoration fell on plaintiff, and injured her, while the concert was 
going on. In an action by plaintiff against defendants, the above facts only 
being proved, held that there was no evidence of negligence to go to the 
jury. — Kendall v. Boston, 118 Mass. 234. 

3. The servants of a railroad company left a turn-table open and unfast- 
ened. Several small children came and played on it, and set it in motion; and 
one of them was hurt. Held, that the company was liable. — Keffe v. Mil- 
waukee & St. Paul Ry. Co., 21 Minn. 207. 

See Britis anp Notes, 1; Contrisutory NEGLIGENCE; DAMAGES, 1; 
INNKEEPER; PAYMENT. 


NEGOTIABLE InsTRUMENTS. — See AND NOTEs. 
New Triav. — See Damaces, 2; EvipEnce, 2. 
Notice. — See Carrier, 1, 3; INDORSEMENT; REGISTRY. 
Orricer. — See AssumpsiT, 1; JupGE; ParrTIEs, 2. 


PaRTIES. 


1. The indorsee of a note ‘‘ for collection ’’ is a mere agent, and has no 
such property in the note as to be able to sue on it in his own name, if the 
law requires actions to be prosecuted in the name of the real party in interest. 
-- Rock County Bank y. Hollister, 21 Minn. 385. 

2. A suit begun by a public officer, in his capacity as such, held not 
abated by the appointment of another in his place. — McDuff v. Beauchamp, 
50 Miss. 531. 

See Conriict oF Laws, 2; PARTNERSHIP, 1. 


PARTNERSHIP. 

1. A partnership between A., B., and C., was dissolved, and the business 
was carried on at the same place by a new partnership formed between A. and 
B. A bill was brought by A. against B. and C. jointly for an account of both 
partnerships. Held, that the bill was multifarious, and bad on demurrer. — 
Dunn v. Dunn, 26 Gratt. 291. 

2. Two partners were agents to manage a house belonging to another per- 
son. One of them, without the other’s knowledge, unlawfully ejected a 
tenant from the house. Held, that the other partner was not liable, though he 
afterwards approved the act. — Grund v. Van Vieck, 69 Ill. 478. 
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3. Two persons formed a partnership for planting and cultivating land. 
One of them drew a bill of exchange in the firm name. J/eld, that the other 
was not liable on it, in the absence of proof that he assented to the drawing 
of the bill, or that the drawing of bills was a usage of such partnerships. — 
Prince v. Crawford, 50 Miss. 344. 

4. A partnership formed to continue till a certain date took a lease for a 
term to expire at the same date, and made valuable improvements on the de- 
mised premises. During the term, one partner, without the knowledge of the 
others, procured a renewal of the lease in his own name, for a term to begin 
at the expiration of the former. Held, that in equity he was a trustee of the 
lease for the partnership. — Mitchell vy. Read, 61 N. Y. 123. 


See Exemption, 1,2; Fraups, Statute or, 1; GuARANTY; INSURANCE 
(Fire), 1. 
PassENGER. — See Carrier, 4; NEGLIGENCE, 1. 


PAYMENT. 

A creditor received in payment of his debt a bank-note which was counter- 
feit, though the debtor did not know it to be such, and paid it in good faith. 
The creditor kept the note six months without inquiring into its genuineness. 
Held, that he was guilty of such laches as to bar him from demanding pay- 
ment anew of the debtor.— Wingate v. Meidlinger, 50 Ind. 520; and see 
Lawrenceburg National Bank vy. Stevenson, 51 Ind. 594. 

Penatty. — See InsuncTion, 1. 
PLEADING. — See AMENDMENT; DAMAGES, 3. 
PLEDGE. — See Stock. 

Power. — See AGENT; ConvEeRSION; MorTGAGE. 
Practice. — See AFFIDAVIT; AMENDMENT; REMOVAL OF SwUITS. 
PrRINcIPAL AND AGENT. — See AGENT. 

PRINCIPAL AND Surety. — See SuRETY. 

Promissory Note. —See Bitts anp Notes. 

PROXIMATE AND Remote Cause. — See InsurANCE (MARINE), 2. 
Proxy. — See CorPoraTION, 2. 

Quantum Meruit. — See Assumpsit, 3; Contract, 1. 


Rar_roap. —See ConstituTionaAL Law (STATE), 3; CONTRIBUTORY 
NEGLIGENCE; NEGLIGENCE, 1, 3. 


Rape. — See VARIANCE, 1. 
RATIFICATION. — See PARTNERSHIP, 2. 
REBELLION. — See War. 
Recorp. — See Registry; STATUTE, 2. 
REDEMPTION. — See ExEcuTION. 


REGISTRY. 

Notice of a pending suit concerning the title to land was registered as re- 
quired by law in order to affect subsequent purchasers. The notice truly 
stated the parties to the suit, the nature of it, the conveyances involved, and 
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the land which passed by each, and concluded, ‘ The following real estate is 
intended to be affected,’’ followed by an incorrect description. Held, that the 
latter might be rejected as surplusage, and that the notice was sufficient. — 
Watson v. Wilcox, 39 Wis. 643. 


Reuigious Society. 

The constitution of a religious society provided, that, in case of a schism, 
the common property should be proportionally divided among the members. 
Some of the members unlawfully chose trustees, and excluded the other mem- 
bers from the common property. Held, that there was no schism, and that 
the excluded members could not claim a division of the property. — Nelson v. 
Benson, 69 Ill. 27. : 


ReMovAL OF Suits FRoM State TO States Courts. 


1. A cause begun in a State court, and removed into the United States 
Circuit Court, was by the latter remanded to the court where it originated. 
Held, that proceedings in that court ought not to be stayed pending an appeal to 
the United States Supreme Court from the order of the Circuit Court. — Ex 
parte State Ins. Co., 50 Ala. 464. 

2. The defendants in an action brought in a State court filed a petition 
and bond for the removal of the cause into the United States Circuit Court; 
and afterwards, without taking any further steps for a removal, proceeded to 
trial on the merits. Held, that the right of removal was waived. — Home Ins. 
Co. v. Curtis, 32 Mich. 402. 

3. Appeal from a final decree in equity. The Supreme Court refused to 
permit the removal of the cause into the United States Circuit Court pending 
the appeal. — Williams y. Lowe, 4 Neb. 382. 


Res ApJUDICATA. 


In ejectment by the assignee of a bankrupt to recover lands fraudulently 
conveyed by the bankrupt, evidence that a discharge was granted to the bank- 
rupt after his examination, though contested by a creditor, is not conclusive 
for the defendant. — Bradley v. Hunter, 50 Ala. 265. 

See JUDGMENT. 


RESTRAINT OF TRADE. 

A woman sold a bakery owned by her, and covenanted not to carry on the 
business directly or indirectly, in the same place, for ten years. Within that 
time she established her son in the same business within the limits of the 
same place, advancing him money to erect proper buildings and carry on the 
business, as she had done to her other children in their business. It appear- 
ing that the business was bona fide carried on by the son, and not by the 
mother, and no actual damage to the purchaser being shown, held that the 
latter could not have an injunction to restrain the mother from permitting or 
aiding her son to carry on the business. — Harkinson’s Appeal, 78 Penn. St. 
196. 

RrpaRran Owner. — See WATERCOURSE. 

VOL. XI. 9 
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Sate.—See Bona PurcnAser; Evipence, 3; Fraups, Stature 
or, 3, 4; VeENpDoR AND PURCHASER. 
Surp. — See Carrier, 4. 
Signature. — See AFFIDAVIT. 


SLANDER. 


The word ‘ bitch,’’ applied to a woman, is not actionable per se, nor can 
an innuendo make it so. — Schurick vy. Kollman, 50 Ind. 336. 


SLAVE. 


A right of action which had accrued to a master for the wrongful beating 
of his slave held not to be defeated by the subsequent abolition of slavery. — 
Fail vy. Presley, 50 Ala. 342. 


So.prer. — See Marrtrat Law. 


Sramp. 
When an agreement results from a series of letters, there being no formal 
written contract, none of the letters need be stamped in order to be admissible 
in evidence in an action on the agreement, even though one of them is a suffi- 


cient memorandum of the contract within the Statute of Frauds. — Benziger 
v. Miller, 50 Ala. 206. 


STATUTE. 


1. The Governor cannot, unless expressly authorized by the Constitution, 
approve a statute after the adjournment sine die of the legislature which 


enacted it. — Hardee v. Gibbs, 50 Miss. 802. 

2. The official copy of a statute, duly enrolled and authenticated, is con- 
clusive evidence of the law; and the court cannot resort to the journals of the 
legislature, or any other extrinsic evidence, to ascertain whether the statute 
was in truth duly enacted. — State v. Swift, 10 Nev. 176. Contra, Legg v. 
Mayor, §c. of Annapolis, 42 Md. 203; Brady v. West, 50 Miss. 68. 

3. A statute not preceded by the formal enacting clause prescribed by the 
constitution held void. — State v. Rogers, 10 Nev. 250. 

See ConstTiTUTIONAL Law; ConsTITUTIONAL Law (STATE); EXECUTION; 
TOLL. 
STaTUTE oF Fraups.—See Fraups, STATUTE OF. 


Statute or Limitations. — See Limitations, STATUTE OF. 


Stock. 

J. S. having lent money on the security of certificates of stock, the assign- 
ment of which, purporting to be made by the true owner, was a forgery, gave 
up the certificates to the corporation issuing them, and took new ones in his 
own name. On bill filed by the true owner, held that J. S., and not the cor- 
poration, must bear the loss. — Brown v. Howard Fire Ins. Co., 42 Md. 884. 

See Divipenp. 

Sunpay. — See Contract, 2; Lorp’s Day. 
Surety. — See Fraups, STATUTE oF, 2; GUARANTY. 
Surrace-Warter. — See VARIANCE, 2. 
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Tax. 

A citizen of Kansas agreed to sell and convey lands in Illinois on payment 
of the purchaser’s notes, which were deposited with a third person in Ilinois. 
Held, that the vendor was not taxable in Kansas on the notes. —Wilcoz v. 
Ellis, 14 Kan. 588. 

See Assumpsit, 2; ConstiTuTIONAL Law (Strate), 4; LxsuncTion, 2, 3; 
Liquor Law; Municirat Corporation. 


TELEGRAPH. — See DAMAGES, 1. 
Tenant 1n Common. — See Easement, 4. 


TIME. 

In computing time from the date, or from the day of the date, or from a 
certain act or event, the day of the date is to be excluded, unless a different 
intent is manifested by the instrument or statute under which the question 
arises. — Bemis vy. Leonard, 118 Mass. 502. 


Tout. 

A statute enacted that any person or corporation, who should make certain 
improvements to facilitate the floating of logs on a river, should be authorized 
to take toll on logs put into the river. Held, that the statute purported to be 
a grant of a franchise, and was void for want of a grantee certain. — Sellers v. 
Union Lumbering Co., 39 Wis. 525. 


Tort. — See FRAUDULENT CONVEYANCE. 
Trespass. — See MartiaL LAw; PARTNERSHIP, 2. 


TRIAL. 


1. Indictment for murder. Plea, that the prisoner had before been tried 
for the same offence; and that the jury at that trial, being unable to agree, had 
been discharged by the court in the prisoner’s absence, and without his knowl- 
edge or consent. Held good. — State v. Wilson, 50 Ind. 487. 

2. The record of a capital conviction failed to show that the prisoner was 
asked before sentence what he had to say why it should not be pronounced. 
The court reversed the judgment, and remanded the prisoner to be resen- 
tenced. — Dodge v. The People, 4 Neb. 220. 8s. Pp. McCue v. Commonwealth, 
78 Penn. St. 185. 

3. Before any prisoner is tried for felony in a superior court, he must, by 
statute, be examined before an inferior court, unless examination be waived 
by his assent entered of record in the superior court. Held, that a prisoner, 
after verdict and judgment against him in the superior court, could take no 
advantage of the omission of the preliminary examination. — State v. Stewart, 
7 W. Va. 731. 


Trust. — See ConstTiITUTIONAL LAw, 2; PARTNERSHIP, 4; RELIGIOUS 
Society. 


Trustee Process. — See Conriict or Laws, l. 
Vires. — See NATIONAL Bank. 
UsaGe. — See Evipence, 3. 
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Usury. 

A debt bearing interest at the legal rate fell due; and the creditor agreed to 
grant an extension of time, upon payment by the debtor of the amount which 
would then have been due if the debt had borne interest at a rate greater than 
the legal rate. Held not usury. — Daniels v. Wilson, 21 Minn. 530. 

See AMENDMENT. 


VARIANCE. 


1. By statute, whoever shall unlawfully have carnal knowledge of a woman 
against her will, or of a female child under twelve years of age, shall be 
deemed guilty of rape. Held, that, under an indictment charging the first of 
these offences, no conviction could be had on proof of the second. — Greer y. 
The State, 50 Ind. 267. 

2. Plaintiff declared for damage to his land by reason of defendant’s neg- 
ligent obstruction of a natural watercourse, and at the trial proved damage by 
the flow of surface-water. Held a fatal variance. — Munkers v. Kansas City, 
St. Jo., § Council Bluffs R.R. Co., 60 Mo. 334. 


VENDOR AND PURCHASER. 


1. A tract of land, with valuable buildings upon it, was sold, the vendor 
representing and believing that it contained 127 acres. In fact, it contained 
but 81 acres. Held, that the purchaser was entitled to compensation for the 
deficiency, according to the average value of the land without the buildings, 
taking the price paid for the land with the buildings as the true value of both 


together. — Hoback v. Kilgore, 26 Gratt. 442. 

2. A contract was to sell 166 acres; and the deed made pursuant thereto 
purported to convey that amount, ‘more or less;’’ but the land conveyed 
only measured 156 acres, the whole being worth about $50 per acre. Held, 
that the purchaser was entitled to compensation for the deficiency. — Triplett 
v. Allen, 26 Gratt. 721. 

See Limitations, STATUTE OF. 


Venpor’s LIEN. 

In Massachusetts, the vendor of real estate by an absolute deed has, in the 
absence of written agreement, no lien on the estate for the unpaid purchase- 
money. — Ahrend y. Odiorne, 118 Mass. 261. ' 

See Limitations, STATUTE OF. 

Verpict. — See DamaGes, 2; INDICTMENT, 2, 3. 
Vis Masor. — See Carrier, 3. 
Votuntary ConvEYANCE. — See FRAUDULENT CONVEYANCE. 
Wartver. — See Removau or Suits, 2. 
War. — See Constitutionat Law, 1; Corporation, 1; INDORSEMENT; 
Martiau Law. 


WARRANTY. 


A deed from a father, with full covenants of warranty, does not, by the law 
of Massachusetts, bar, estop, or rebut his children and heirs, even to the extent 
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of assets received by descent from him, to assert against the grantee an inde- 
pendent title derived by inheritance from their mother; unless, perhaps, where 
his estate has been fully administered upon, and the covenants are afterwards 
broken. — Russ v. Alpaugh, 118 Mass. 369. 


WATERCOURSE. 
The plan for supplying water to a city included the pouring of water, by 
artificial means, into and through a natural stream, to the extent of 10,000,000 
gallons every twenty-four hours. On bill filed against the city by an owner 
of land on the bank of the stream, averring his information and belief that 
such flowage would cause the stream to overflow, render his land valueless, and 
do irreparable damage, held that such flowage should be enjoined. — Mayor, 
§c. of Baltimore v. Appold, 42 Md. 442. 
See Deep; Toit; VARIANCE, 2. 


WILL. 


Under a statute saving from lapse a devise to a ‘ child or other relation of 
the testator ’’ who dies before the testator, held that a wife was no relation. — 
Cleaver v. Cleaver, 39 Wis. 96. 

See Devise. 


Witness. — See Evipence, 4. 


Worps. 
All —See Evipence, 3. 
Detained by Ice.’ —See INsuRANCE (Marrxe), 2. 
*s Goods, Wares, or Merchandise.’ —See Fraups, STATUTE OF, 3. 
Punishable.”? — See MurpER. 
Relation.’? —See 
Schism.’? —See Reticious Society. 
Within Twelve Days after.’? —See Lien. 
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United States Digest. A Digest of Decisions of the Various Courts within the 
United States, from the Earliest Period to the Year 1870; comprising all 
the American Decisions digested in Thirty-one Volumes of the United States 
Digest, with Careful Revision, and Important Additions. By Bensamiy 
Vaucuan Apporr. First Series. Vols. I. to XIV. Boston: Little, 
Brown, & Co. 1874. 

Tue first volume of this digest, which was published early in the year 
1874, was noticed by us at the time (8 Am. Law Review, 592), and we have 
since briefly mentioned the successive volumes of the series as they appeared. 
The publication of the fourteenth volume, which completes the work, makes 
the present a fitting occasion for a more extended review. 

It is difficult for any one, who has not himself undertaken such a task as Mr. 
Abbott has accomplished, to appreciate justly the difficulties of the work, and 
the necessary limitations which confined its author. The contents of thirty-one 
volumes cannot be packed again in twelve, as Mr. Abbott originally proposed, 
without sacrificing much for the sake of brevity; and we are not surprised that he 
found it impossible to make so great a condensation as he intended, but rather 
wonder that only two additional volumes were needed to contain his matter. 
In addition to the difficulties imposed by the necessity of compression, it can 
have been no easy matter to arrange his various heads so as to give fourteen 
symmetrical volumes. The author naturally deemed it undesirable to begin a 
title in one volume, and complete it in the next; yet so to classify his matter 
as to make his title end with his volume without sacrificing substance to form, 
when he was obliged to cut the alphabet thirteen times, required the exercise 
of no small ingenuity. Mr. Abbott’s work can hardly, therefore, be tried by 
the same tests that would be employed in estimating an ordinary digest. Nor 
can we expect the same fulness in the treatment of each case which we should 
have a right to require if the volumes before us contained the decisions of a 
single State. If he had given us only the means of telling where to look for 
authorities on a given point, enough of each case to inform us upon what 
questions it bears, he would have done all that could fairly be expected ina 
work like the one before us. Nor ought we to demand the same profusion of 
cross-references that would have been possible if the author could have taken 
more room. We cannot simultaneously have the advantages of condensation 
and the luxuries which require space. A pocket Shakspeare cannot be printed 
in the type appropriate to a family Bible. Bearing in mind, therefore, the 
scope of the work, and the necessary conditions which its character imposed, 
we take pleasure in expressing our opinion that it has been done well and 
thoroughly, and that Mr. Abbott has achieved a greater success than was to 
have been anticipated. The promises of his preface have been fully kept. 
Indeed, he has done more. He promised us only a rearrangement of the old 
digest; but in several cases he has rewritten its contents, and given an adequate 
treatment of subjects, which, in the old digest, were imperfectly presented. 
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Thus ‘‘ Admiralty ’’ and ‘ Patents’? are heads under which will be found, 
not a revision of old matter, but substantially an entirely new treatment of 
the subject. The same is true of ‘California Land Titles;’’ and there are 
many heads throughout the volumes which have been to a greater or less extent 
rewritten. 

In order to make the new digest represent the whole body of American 
reports, one hundred and six volumes, which were omitted in the old digest 
have been included. It was perhaps desirable to make this digest exhaustive, 
but, in glancing over the list of these volumes which is contained in the first 
volume, we are not entirely satisfied that many of them were not wisely 
omitted. Not a few of them belong to that class of reports for whose existence 
we have never been able to find any justification, —the reports of inferior 
courts, whose decisions are without authority; and we regret any evidence that 
their contents are deemed worthy of preservation, lest it may be taken as an 
encouragement which will lead to their multiplication. This remark does not, 
however, apply to all the volumes on the list, many of which could not properly 
have been neglected. 

In the general arrangement of the work into titles, the classification of the 
old digest has been retained. This was obviously desirable: for, after a work 
has been so long in use, its titles are landmarks to which the practitioner is 
accustomed; and a change in the general classification would have led to 
much annoyance, and would have been as objectionable as a change in the 
names of old streets, whereby the geography of a whole city is confused. In 
the arrangement of decisions under the general heads, however, Mr. Abbott 
has not hesitated to introduce new and more minute classifications where the 
old classification seemed insufficient. We have compared the old subdivision 
with the new in quite a number of instances, — as, for example, under the 
heads of Courts,”’ Guaranty,’’ Damages,”’ ‘‘ Execution,’ Deeds; and 
in all these cases Mr. Abbott’s changes strike us as improvements, and as likely 
to facilitate materially the examination of the subjects treated. We are espe- 
cially glad that the old classification of the decisions by States has been aban- 
doned where it was not necessary. When the courts of several States have 
passed upon the same question, it is certainly desirable to have the several de- 
cisions grouped together. The old plan required the student to look through 
the decisions of each State before he could be sure that he had discovered every 
case that bore upon the point which he was examining. 

Few cases have been omitted; and in this respect we think the plan adopted 
was right. No editor can anticipate the importance which a decision may 
possess to a particular inquirer, and the safest rule is to include them all. No 
matter how antiquated and obsolete the case may appear, it may shed a flood 
of light upon the construction of some statute or upon the history of some 
tule or principle, and may, therefore, be of great value. It is right that there 
should be some repository of all the decisions; and the knowledge that this 
digest includes nearly every thing will give the profession a feeling of security 
in using it, which they could never have if they knew that there were many 
decisions once thought worthy of preservation which it did not contain. 

Whether in all cases the arrangement of the cases digested under their 
appropriate heads has been carried as far as was desirable, we are a little 
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inclined to doubt. Thus, for example, the title ‘* Wills’’ has five main sub- 
divisions: I. The power to make a will; II. How a will may be made or 
revoked; III. The formal probate of wills; IV. Validity, construction, and 
effect; V. Decisions of various courts upon particular wills. The fourth sub- 
division has one sub-head devoted to the construction of wills, under which 
are collected cases occupying some sixty-five pages of the digest: but the 
fifth subdivision occupies one hundred and thirty-one pages; and, out of the 
thirty-six hundred and twenty-seven paragraphs which compose the general 
title, twelve hundred and twelve are placed under this fifth head. In other 
words, two-thirds of the will cases are arranged with reference to some gen- 
eral heads of the law; and one-third are classified, substantially, merely as 
** will cases.’ In fact, the number of unclassified cases is much larger, as 
each paragraph does not correspond to a case. Thus, No. 3087 is as follows: 
‘* Instances of the construction of peculiar testamentary dispositions of prop- 
erty, and of the determination of questions arising upon the words employed 
by the testator, and the facts existing in the particular cases.’ There follows a 
list of forty-two New York cases. There are similar lists for other States; as 
at the end of the Massachusetts decisions there are thirty-five cases lumped 
together in the same way, and at the end of the North Carolina cases there are 
eleven. We are perfectly aware that the infinitely varied perversity of testators, 
and their untiring ingenuity in disguising their intentions, defy all efforts at 
minute classification; but we should suppose that a larger proportion of cases 
arising under wills would afford illustrations of the general principles of law 
than appears to be the case, if we accept Mr. Abbott’s classification as the 
limit of possibility. It must, however, be discouraging, after reading all the 
cases which the digest states, to find that in the reports of each State there 
are many others to the character of which the digest affords no clew. 

We think, moreover, that the cases collected under the last division of this 
title might have been arranged more felicitously, and cases involving the ques- 
tion of testamentary capacity or undue influence kept in distinct groups from 
those involving merely the construction of particular words. As it is, the cases 
reported in the same volume are kept together, and the connection between the 
cases is accidental; so that the reader must examine the whole class in order to 
be sure that he has seen all the cases bearing on any one question. The pecu- 
liar nature of the cases to be digested is doubtless responsible for the defects in 
arrangement which we have pointed out under this title; and perhaps the suf- 
ficient answer to some at least of our criticisms is, that an adequate statement 
of every will case could not be made within the limits of this work. 

On the whole, we are satisfied that Mr. Abbott has done his work carefully 
and well, and that the profession is under an obligation to him for affording 
them the means of lightening sensibly their labors. We cordially recommend 
this digest to their attention, satisfied that they will find in it all that its 
editor has promised. 


A Digest of the Law of Evidence. By James Fitzsames STEpueEn, Q.C. 
London: MacMillan & Co. 1876. 

Here is a law-book, or perhaps we should rather say the ghost of a law-book, 
or, more accurately still, the skeleton of a law-book, duodecimo in form and 


bor 
scr 
tio 
leg 
wh 
the 
fre 
| du 
W 
8a. 
ta’ 
a 
la 
to 
th 
er 
ju 
h 
a 
a 
n 
d 
f 


BOOK NOTICES. 137 


bound in muslin. To come in such a questionable shape is a provocation to 
scrutiny. Every professional Hamlet is bound to challenge such an appari- 
tion in the name of all that is venerable in the methods hitherto practised in 
legal book-making. What, we beg to ask, do the profession think of an author 
who has the assurance to ask them to sit down to an entertainment in which 
the law of evidence as it is — in its length, breadth, and depth — is to be taught 
from one hundred and forty articles, printed on one hundred and thirty pages, 
duodecimo, as aforesaid, and more than half given up to illustration at that? 
Why, he is a pretender, of course! ‘* Nothing of the sort,’’ as Miss Jerusha 
says, when the Member from Cranberry Centre insinuates that she is engaged. 

Stephen is an honest name in English jurisprudence, and neither in its repu- 
tation for honesty or ability has it suffered any disparagement by this new 
production. ‘* I have endeavored,’’ says the author in his preface, ‘‘ to make 
a statement of the law of evidence which will enable not only students of 
law, but, I hope, any intelligent person who cares enough about the subject 
to study attentively what is here written, to obtain from it a knowledge of 
that subject at once comprehensive and exact, —a knowledge which would 
enable him to follow in an intelligent manner the proceedings of courts of 
justice, and which would enable him to study cases and use text-books of the 
common kind with readiness and ease.’? We cordially say, that, in our opinion, 
he has succeeded ; and we quite agree also with the conclusion of the learned 
author, ‘‘ that any one who makes himself thoroughly acquainted with the 
contents of this book will know fully and accurately all the leading principles 
and rules of evidence which occur in actual practice.’’ It is an admirable and 
most valuable work, and we commend it to all whose intellectual stomachs can 
digest solid food, sincerely hoping that the author will receive from the pro- 
fession all, and more than, the encouragement necessary to induce him to exe- 
cute his intimated intention to ‘‘ apply the same process to some other branches 
of the law.”’ 


The Philosophy of Law; being Notes of Lectures delivered during Twenty-three 
Years (1852-1875) in the Inner Temple Hall, London. By Hersert 
Broom, LL.D., late Professor on Common Law to the Inns of Court. 
San Francisco: Sumner Whitney & Co. 1876. 

Another edition. New York: Baker, Voorhis, & Co. 1876. 

Tus book, the author informs us, is intended for the use of the public as 
well as of law-students. The value of law-books for lay reading is doubtful 
at best; but they are certainly useless if they omit to define the terms used, 
and worse than useless if they define inaccurately. Mr. Broom is guilty in 
both respects. What is an indenture? and what is a unilateral contract? are 
instances of questions suggested, but not answered, by him. Oversights of 
this kind are easy to explain, and not difficult to excuse. The more familiar a 
lawyer is with the language which he has to use, the more likely he is to forget 
how much explanation it needs to make it clear to the non-professional reader. 
But no explanation at all is better than such as this: ‘* A tort is a wrong done 
by one person to another; the term being used in civil, not in criminal, pyo- 
cedure.” This comprehensive definition includes alike an assault and bat- 
tery, a failure to take up a bill, a violation of marriage duties, and an illusory 
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execution of a power, under the head of ‘ Torts.’’ The definition of a crime 
is more diffuse, but not more helpful in practice; and to specify among the 
requisites of a deed, that it must ‘‘ contain a contract,’’ is hardly correct in 
a modern treatise on the philosophy of law, though it must be admitted that 
there is authority in the older books for such an expression. Properly speak- 
ing, a deed may not be or contain any contract at all, but may be a mere 
conveyance, which is a very different thing. 

As a philosophy, indeed, this book has no pretensions: it comprehends 
only a certain number of rules of law, arbitrarily selected, stated with more 
or less accuracy, and illustrated by citations of cases. Of the history of these 
rules, their dependence on each other, and the reasons for them, the student 
is left in ignorance. 

As, however, the author’s reputation (well deserved by his other writings) 
will no doubt create a demand for the book, it may be well to mention that 
the San Francisco edition is much the prettier and better of the two American 
editions. The other has the citations inconveniently transferred from the mar 
gin to the end, and the spelling barbarously corrupted according to Webster. 


The Constitutional and Political History of the United States. By Dr. H. Von 
Hotst, Professor at the University of Freiburg. Translated from the 
German, by Jonn J. Lator and AtFrep B. Mason. 1750-1833. State 
Sovereignty and Slavery. Chicago : Callaghan & Company. 1876. Pp. 505. 
WE have here the first volume of what promises to be a very valuable 

series. It is able, lucid, terse, and compendious, and withal highly enter- 

taining. One who has taken it up finds it difficult to drop it. The author 
tells us in his preface that he came to this country in 1867 as an emigrant, 
intending to become a citizen, and remained here for five years. He does not 
state why his plan was abandoned. He is evidently an enthusiast in the love 
of his subject, and does not fail to impart his strong feeling to his reader. 

But perhaps he does not sufficiently bear in mind that a dwarf on a giant’s 

shoulder can see farther than the giant. He views the men and the acts of a 

century ago in the light of to-day. Of course he hates slavery, and fully 

understands its evils, and knows how very little it has to recommend it; but 
he does not sufficiently consider how or how gradually the opinion of the world 
has changed on this subject in the last hundred years. The decision in the 
case of Somerset, that, under the common law of England, no man could there 
be a slave, was made almost simultaneously with the decision in Massachusetts, 
that slavery was abolished in that State by her Billof Rights. The slave-trade 
was made illegal by Great Britain and by the United States in the same year, 
and in both countries, after long and bitter struggles. The model people of the 
former country have probably forgotten that slavery existed in their colonies 
till the year 1832. Men have grown wiser since; but wisdom is a plant of 
slow growth in any the most favored part of our planet, and men are only to 
be judged in the light of their own day. Our author casts up to us too much 
the frequent inconsistencies of our political conduct with the principles of the 

Declaration of Independence; which is like ridiculing Christendom for not 

acting always as if it believed in the doctrines of the Sermon on the Mount. 

The inconsistency is too old and too palpable to be a subject of satire to-day. 
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But his story is well told, and generally with fairness; and it shows very 
clearly how the political questions before the country have constantly tended 
to become sectional, and to divide parties at last by geographical lines, and, 
indeed, almost always by a line running from east to west. It proves, too, 
that nothing but a universal sense of its necessity brought the varying powers 
of the country into a union, and that, up to the period (1833) at which this 
volume leaves us, the same conviction was continually needed to preserve it; 
and, without specially aiming to do so, it establishes the fact, that the greatest 
statesman who ever illustrated this Western hemisphere was Alexander Ham- 
ilton. 

The book is very handsomely printed; but it has no index, and, like many 
other good books, is too large and heavy to be held comfortably in the hand 
during perusal. We heartily wish that publishers would consider more care- 
fully the muscles of their customers in this particular. 


Massachusetts Reports, 114. Cases argued and determined in the Supreme 
Judicial Court of Massachusetts, November, 1873-January, 1874. AL- 
BERT G. Browne, Jr., Reporter. Boston: H.O. Houghton & Co., corner 
Beacon and Somerset Streets. 1876. 


Tuis volume, like its two predecessors, is the work of Mr. Green, and its 
publication restores the continuity of this series of reports to and including 
the 119th Massachusetts. The profession may congratulate itself, that, thanks 
to the exertions of the reporters since the passage of the Stat. 1874, c. 44, it 
now enjoys facilities hitherto unknown for the examination of the latest de- 
cisions in the investigation of any subject. 

In fact, the general system of reporting now established is admirable; and 
one excellent feature, for which we have to thank the reporters alone (since it is 
not required by law), is the preservation of all the original papers, briefs, &c., in 
every reported case in convenient volumes in the Law Library at Boston. The 
value of these volumes cannot be over-estimated, as they preserve in a perma- 
nent form all the materials forming the cases submitted to the full court, with 
all the authorities cited. It is often difficult for a reporter to decide in what 
cases to preserve in the reports the arguments of counsel; and, considering the 
immense assistance which the conscientious research of advocates must be to 
a court of last resort, we think our reporters have often erred in not devoting 
more space to arguments. But this criticism will have less force in the future, 
if all the papers and briefs are always to be at hand where they may be con- 
sulted. This result might well be insured by legislation. 

It may be remarked in passing, that, in the present volume, the arguments 
are reported in but very few cases; but, as the book is of the usual size, we 
have no doubt that it would have been impossible to take any other course than 
the one which has been followed. 

The case of O’Connell v. Kelly, p. 97, settles a point with regard to power 
of sale mortgages which has often occasioned discussion among conveyancers, 
but has never been distinctly adjudicated; although a somewhat similar case, 
later in its actual decision, has before been published in Alden vy. Wilkins, 
117 Mass. 216. The holder of a second mortgage for $500, containing a power 
of sale, having executed his power and sold the mortgaged premises, then sub- 
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ject to a prior mortgage for $1,000, executed his deed to the purchaser in con- 
sideration of the sum of $1,850, and also delivered his affidavit, reciting that 
the ‘‘ mortgaged premises ’’ were sold for $1,850; and, an action of contract for 
money had and received being brought by the owner of the equity of redemp- 
tion, it was held that parol evidence was admissible to show that the sale was 
subject to the prior mortgage, and that all the second mortgagee really received 
was the surplus above the prior mortgage, the affidavit working no estoppel. 

The decision will be efficacious in preventing iniquitous suits founded upon 
merely technical grounds. In this case, however, the owner of the equity of 
redemption was not the original mortgagor; and no intimation is given as to 
whether the mortgagee would have been estopped by his affidavit as against 
the donor of the power. 

Towle v. Towle, p. 167, decides that, notwithstanding the married woman 
statutes passed prior to 1874, a promissory note made payable to a married 
woman at the request of her husband, upon a consideration moving solely from 
him, is not her separate property so that she can maintain an action upon it, 
but that it is governed by the common law. 

The cross-actions of Aspinwall vy. Curtis, and Curtis v. Aspinwall, p. 187, 
affirm the English doctrine, that the employment by a seller at an auction sale, 
advertised as ‘‘ positive’’ and ‘‘ without reserve,’’ of puffers, or by-bidders, 
renders the sale voidable by an innocent purchaser; but it is also held that 
the seller, in order to sustain the sale, may show that the purchaser was not 
influenced by the by-bidding. 

No opinion is expressed upon the effect of by-bidding at an auction sale 
not advertised as positive or without reserve; and the law of Massachusetts 
remains unsettled upon this important subject, upon which the courts of the 
different States and those of Great Britain have arrived at very different con- 
clusions. 

A further decision in these cases is to the effect that a purchaser at an 
auction sale, who pays a sum of money upon the spot, to be ‘‘ forfeited to the 
seller if the terms and conditions are not complied with,’’ and with the fur- 
ther agreement that ‘‘ the forfeiture of said money does not release the pur- 
chaser from the obligation to take the property,’’ can avail himself of such 
payment pro tanto in a suit to recover the price of the property. 

In Harriman y. Boston, p. 241, a suit for personal injuries received by 
reason of a defective highway, under Gen. Stats. c. 44, sect. 22, a majority 
of the court hold that evidence that a coal-hole on a much-travelled city street 
was open in the early morning, and open at noon when the plaintiff fell 
into it, and that the occupant of the premises did not know how it came open, 
may be submitted to the jury to show that the city had reasonable notice of 
the defect. 

The majority of the court, in the discussion of the case, say, ‘‘ We cannot 
say as matter of law . . . that there is not enough shown to warrant the jury 
in finding that the proper officers of the city, whose duty it is to attend to 
municipal affairs, either knew, or with proper diligence might have known, of it, 
in time to have prevented, by reasonable effort, the injury complained of.’ 

As the statute in explicit terms requires the plaintiff to prove ‘‘ reasonable 
notice of the defect,’’ it is difficult to see the competency of evidence which 
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should simply have a tendency to show that the municipal officers, ‘‘ with 
proper vigilance, might have known,’’ in the language of the opinion; and, 
unless a reasonable opportunity to acquire knowledge is knowledge, the de- 
cision is illogical. We regret that the dissenting judges did not write opinions. 

The criminal cases of the volume, of which there is a goodly number, are 
not worthy of especial mention, with the exception, perhaps, of Commonwealth 
y. Carr, p. 280, which holds that a defendant who pleads misnomer in abate- 
ment to an indictment for a misdemeanor, and against whom the fact is found 
on issue joined, is not entitled to plead over as a matter of right. 

Sparhawk y. Sparhawk, p. 355, is a curious case arising under the divorce 
laws. A divorce nisi having been granted to a wife under the Stat. 1870, 
c. 404, sect. 3, the husband, in this case, applies to the court to have the 
divorce made absolute and for leave to marry again: but the court hold, that 
since the repeal of that section by Stat. 1873, c. 371, sect. 3, only the party to 
whom the divorce nisi had been granted can have such divorce made absolute; 
and that, therefore, the husband in the present case cannot be divorced a 
vinculo and have leave to marry again. : 

In Garnett v. Garnett, p. 379, it is held that the fact that both parties to a 
libel for divorce were insane when the libel was filed is not a conclusive reason 
for dismissing it. 

An assignment of a mortgage in common form, with the usual words, ‘‘ do 
hereby sell, assign, transfer, set over, and convey said mortgage, the real 
estate thereby conveyed, and the promissory note, &c., thereby secured,’’ is 
held in Durgin v. Busfield, p. 492, to pass only the interest of the mortgagee 
in this mortgage, and not a separate interest owned by him in the land; and 
the decision probably settles the question, often mooted, whether the holder of 
two mortgages, intending merely to discharge his second mortgage, but using 
an ordinary blank discharge, also discharges his first mortgage. 

Daniels v. Newton, p. 530, is an elaborate judgment of the lamented Justice 
Wells upon the question, whether an action for the breach of a written agree- 
ment to purchase land can be maintained, if brought before the expiration of 
the time given for the purchase, simply upon the ground of an absolute refusal 
on the part of the purchaser ever to purchase; the question being decided in 
the negative. 

The work of the reporter throughout the volume is well and thoroughly 
done; and all the members of the profession who have recognized and appre- 
ciated the scholarly work of Mr. Green in the volumes which he has reported 
must have keenly felt, upon receiving the intelligence of his untimely death 
at almost the same time this his latest work was published, how great is the 
loss which they have sustained. 


The Flush Times of Alabama and Mississippi. A Series of Sketches. By 
JosEerH G. Batpwin. Eleventh Thousand. San Francisco: Sumner 
Whitney & Co. 

Tus book is a collection of papers originally published in the Southern 
Literary Messenger, intended to illustrate the times preceding the financial 
crash of 1837 and 1838. 

These the author has been persuaded by his friends to publish in a book 
bound in gaudy green and gold. 
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The writer is a Virginian, as the dedication ‘to the old folks at home, 
my friends in the Valley of the Shenandoah,’’ shows. His attachment for the 
old Commonwealth and her children is unbounded. He writes with facility, 
and some humor; but most of the sketches we do not think worth republish- 
ing. There is one paper only in the book which is of general interest to the 
bar of the country, because of its subject, and because it tends to postpone a 
little the oblivion which soon overwhelms forensic reputation. 

We refer to the sketch of S. S. Prentiss as a lawyer, which is interesting 
and well judged. Prentiss was undoubtedly and easily first among his asso- 
ciates in power and genius; and, at the same time, the exemplar not only of 
the virtues, but of the vices, of the heterogeneous people and lawyers among 
whom he lived. 

Though obliged to support one apparently boneless leg by a sort of twisted 
walking-stick, and of rather stout and sturdy figure, his appearance and car- 
riage were noble; his head and face such as enabled him to express with the 
greatest emphasis all the emotions by which he was moved and by sympathy 
with which an audience is capable of being affected. His voice, which was a 
perfect organ for the expression of the tenderest feeling, the noblest senti- 
ments, and the most bitter scorn and detestation, at once seized upon the fasci- 
nated hearer; and such was his eloquence in the true sense, that the aptest 
word was never wanting in which to clothe his thought. In his power with 
a jury, his fascination resembled that of Choate: and it can be readily under- 
stood how it was with the juries before which he appeared; he led them and 
ruled them, and like an organist played upon their very heartstrings, arousing 
at will their sense of honor and of wrong, their deep-seated prejudices and 
their warm affections. We have heard that one jury so far forgot the cause in 
their admiration for the counsel as to bring in this verdict: ‘* The jury find 
for lawyer Prentiss, with costs;’’ and yet it is said by those who knew Prentiss 
best that his greatest legal efforts were before the courts in which questions of 
pure law were discussed. His power of memory was like that of Mithridates. 
He slept as little as Napoleon. He tried his cases best, he said, when he had 
sat up all night. With these extraordinary powers, he awoke and found him- 
self famous; and his career, which was cut off at the early age of forty-two, 
was as brilliant as that of a meteor. Generous to a fault, the soul of honor 
and chivalrous courage, he spent night after night in the wildest orgies and 
most reckless gaming. He lost or won thousands upon the turn of a card with 
the careless gayety of Charles Fox. 

The influence of such an example upon the rising profession was undoubt- 
edly very bad. None of his young admirers had the genius, all imitated the 
vices, of the idolized leader. As Burke said of the imitators of the style of Dr. 
Johnson, ‘* They have the contortions of the sibyl without her inspiration, 
the nudosity of the oak without its strength.”’ 

But, such is the transitory and ephemeral character of a lawyer’s reputation, 
that, had not Prentiss identified himself with a political question in which he 
had the sympathy of a people otherwise opposed to him in politics, how few 
outside of the lawyers of the county courts in which he practised would have 
known that such a man had lived within- forty years! 

In one of the papers, entitled ‘‘ Sharp Financiering,” is an amusing 
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account of one Mr. Ripley, a gentleman who wished to transfer to his home 
in North Carolina in safety $1,200 which he had collected in the Western town 
of T. He applied for a sight-bill of exchange on Raleigh to one Thompson, 
who acted as a banker or broker. Thompson, with characteristic politeness, 
said he would endeavor to oblige him, drew the bill, took his funds and five 
per cent commission, and at parting asked Mr. Ripley if he would oblige him 
by handing his correspondent, the drawee of the bill, a small parcel. Mr. 
Ripley was happy to oblige, and, after some adventures in the Creek country, 
reached Raleigh, handed the parcel to the banker, and presented the bill of 
exchange, with a request to him to honor the same. ‘‘ That,’’ said the banker, 
‘depends a good deal upon the contents of this package; ’’ opening which, Mr. 
Ripley found it contained the original sum (less the commission) paid by him 
to the drawee, who had thus charged him five per cent for carrying his own 
money to Raleigh! 

Thompson used to remark that that was the safest operation, all round, he 
ever knew. He had got his exchange, the buyer had got his bill and the 
money too, and the drawee was fully protected! There was profit without 
outlay or risk. 


Reports of Cases determined in the Supreme Court of the State of Nevada during 
the Year 1874-75. Reported by Cuartes F. Bicknett, Clerk of Supreme 
Court, and Hon. Tuomas P. Haw ey, Chief Justice. Volume X. San 
Francisco: A. L. Bancroft and Company, 1876. 


THE judges of the Supreme Court of Nevada are three in number, and are 
elected. The reports are edited by the clerk and the chief justice. Four 
terms are held in each year; and the volume before us covers cases determined 
from the October Term, 1874, down to and including the January Term, 1876, 
and contains fifty-four cases. Our principal criticism of the reporting relates 
to the head-notes, which are unsatisfactory: they deal in generalities, and do 
not give any clear notion of the points actually decided. Most of the cases 
are of local rather than general interest, discussing questions of practice, 
construing State statutes, or deciding the title to lands. 

In State y. Central Pacific R.R. Co., p. 47, which was a suit to recover for 
taxes, it was held, on the authority of Railroad Company v. Peniston, 18 Wall. 5, 
that evidence could not be received to establish the proposition that the Cen- 
tral Pacific was a national road, constructed by the general government for 
the purpose of carrying into execution its powers over postal, military, and 
commercial matters, and was, therefore, exempt from State taxation; also 
that a foreign corporation cannot plead the Statute of Limitations in a per- 
sonal action; also that the cash value of a railroad is its necessary cost of 
construction. 

The State ex rel. George v. Swift, p. 176, was an application for mandamus 
to compel the respondent, as sheriff, to issue to the relator a license to conduct 
and keep the game of faro in Carson City for the term of three months. 
Beatty, J., whose opinions in this volume are certainly elaborate, occupies 
twenty-two pages in a discussion of authority and principle on the question, 
whether a court can look beneath or beyond the statute-roll to the journals of 
the houses of the legislature to see whether or not what purports to be a law 
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was ever passed by the legislature in the form in which it is solemnly engrossed. 
Fifteen States have decided the question, — six of them in favor of this power 
of the court; and nine following the English rule, that the statute roll is con- 
clusive. In Mississippi the court divided on the question. Nevada goes with 
the majority. 

In The State ex rel. Chase v. Rogers, p. 250, under a provision of the State 
constitution that the enacting clause of every law shall be as follows, ‘‘ The 
people of the State of Nevada, represented in senate and assembly, do enact 
as follows,’’ a law from the enacting clause of which were omitted the words 
‘¢senate and ”’ is held to be unconstitutional and void. 

In Ex parte Spinney, p. 323, Bearry, J., thought that a law forbidding 
any one but a regular graduate of some chartered medical school, or a person 
who had practised medicine in Nevada for ten years preceding the passage of 
the law, to practise or prescribe as a physician, was in conflict with the 
Fourteenth Amendment to the Constitution of the United States. Hawtey, 
C. J., thought not, as did also Eartx, J.; but the latter, not having heard the 
arguments, did not participate in the decision, which was on another ground. 

State v. Rover, p. 388, the verdict on an indictment for murder was, that 
the defendant was guilty as charged. This the court, under a statute requir- 
ing the jury to designate by their verdict, the degree of the crime, hold to be 
an insufficient verdict on which no judgment could be had, and refuse the 
application of the defendant to be discharged, and order a new trial, on the 
ground that the acquiescence of the defendant in the verdict, when he might 
have had it amended, prevented him from claiming that he had ever been in 
jeopardy. 


Commentaries on the Laws of England. By Hersert Broom, LL.D., of the 
Inner Temple, Barrister-at-Law, Reader in Common Law to the Inns of 
Court, Author of ‘‘ A Selection of Legal Maxims,’’ &c.; and Epwarp A. 
Hap ey, M.A., of Lincoln’s Inn, Barrister-at-Law, late Fellow of Trin- 
ity College, Cambridge. In Two Volumes. With Notes by W1iLiiam 
Wait, Counsellor-at-Law. Albany, N.Y.: John D. Parsons, Jr. 

WE regret to say that the American notes to this work are of the kind to 
which we have become accustomed in reprints of English law-books. They 
are simply a piece of slop-work. The task attempted by the editor was one 
which it was impossible to execute successfully, however seriously undertaken. 
When an author has produced a fluent and coherent exposition of one body of 
law, it must always be felt to be an impertinence for a stranger to interrupt 
the current of his thought and destroy the unity of his conception by occa- 
sional statements of the parallelisms or divergences of another system. Not 
only is the English treatise spoiled for the reader, but the patching never 
succeeds in making it available as an American commentary. But, if such an 
attempt must needs be made, the reader has a right to expect some of the 
qualities which would have fitted the editor to write an original work. It is 
not enough to collect a string of cases, even if many of them are late: they 
must be studied and thought about. It is not enough to have studied and 
thought: the editor must know what to omit, and when to say what he does 
say. He must, moreover, carefully adjust himself to the scale of his author; 
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and, when the text is dealing in a broad way with general principies, ne most 
emphatically must not incumber his notes with all the disproportionate details 
which can be gathered from Mr. Abbott’s digests. Whether the notes before 
us comply with these canons, we leave the reader to judge, if he is curieus on 
the matter. 


The Law of the Road, &c. By R. Vasuon Rogers, Jr. San Francisco : 

Sumner Whitney & Co. New York: Hurd & Houghton. 

WE have read Mr. Rogers’s book with some care, to give it the examination 
which its novelty, at least, warranted. Our author does not say whether his 
effort is intended for the professional or the lay reader. The latter will doubt- 
less be attracted by the narrative style; but we can easily see that he may 
experience no little embarrassment how to take this primer of the law, or 
hornbook of litigation. If allured into it as a work of entertaining fiction, he 
will find it harder reading than Sir Charles Grandison or the Great Cyrus, 
the narrative is so manifestly the mere framework whereon to hang the 
drapery of the law; and its interruptions leave the reader’s mind with a 
curiously jolted feeling, such as his person would experience from his car 
running off the track. On the other hand, his interest in the story may beguile 
his attention from the points decided, and leave him with the conclusion that 
mixing law and fiction, as Lamb said of brandy and water, spoils two good 
things. 

Speaking from the merely legal point of view, we must admit that the book 
has no small merit. The necessity of suiting the lay reader compels a clear 
condensation and simplicity in stating the points decided, in which our author 
has been quite successful; and the thread of narrative serves the double pur- 
pose of fixing the point as stated by some striking incident connected with it, 
thus utilizing the strongest elements of memorizing, — the picture faculty and 
the law of association, 


“‘ Segnius irritant animos demissa per aurem 
Quam que sunt oculis subjecta fidelibus ;”’ 


and also furnishing an order of the subject easily apprehended by the unprofes- 
sional reader, and so facilitating reference, and not unintelligible to the lawyer. 
So far as we have examined the book, we find no errors of statement of 
the results of cases, and not many omissions. Among them is the case of 
Norway Pl. Co. v. B. § M. R.R., 1 Gray, 263, which, with the recent decision 
of Hart vy. Rice, 118 Mass. 201, distinguishes our Massachusetts rule as to lia- 
bility of carriers after the transit has ceased from that of most of the States, 
and perhaps of England. We also consider it unfortunate that our author 
could not have incorporated the recent case of Commonwealth v. B. & A. R.R., 
decided in this State a few weeks since, by which it appeared that the provis- 
ions of the General Statutes of Mass., c. 63, §§ 97, 98, authorized railroad 
companies to kill, without charge, any bachelor or childless widower not a | 
passenger; whereas, if the victim were a husband or father, it would cost the 
railroad $5,000 to indulge in its little amusement. We have always heard that 
the law favored marriage, but think this a little too strong. It is, in effect, a 
gaine law, and might properly have preceded the title in the General Statutes, 
VOL. XI. 10 
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Bass, when to be taken,’’ with ‘‘ Bachelors, when may be killed.” We think 
Mr. Rogers may appropriately include it in his next edition. 

His work, however, does not profess to exhaust the topics, or the authorities 
bearing on them; and this want of completeness may be urged against it, and 
to some extent admitted as a defect, at least for the professional lawyer. We 
should hardly advise this style of treatment for law-books in all departments. 

We are, however, disarmed as critics by the professions of humility on the 
author’s part, and may attribute to these the gentle temper of our predecessors 
in that function, whose pens, the preface informs us, ‘‘ have been dipped in a 
solution of honey and sugar ’’ (a very nasty mess, we should say). We wish 
the preface had not spoken of the humility of Heap. It may be a pun, —for 
the book is funny by intention, — meant to indicate the manner of compilation 
adopted; or it may be a blunder, for we grieve to say that our old friend “ Tony 
Veller, the beloved of forty mile of vidders,’’ is designated (p. 213) as 
**Samivel Veller, Sr.’’ And again: on p. 6 we find a reference to Judge 
‘** Sir John Moore.’’ Our historical reading had led us to suppose this gentle- 
man to be the general, whom, from our boyish days, we ‘‘ buried darkly at 
dead of night;”’ laid him down “slowly and sadly,’’ &c., to the melody of 
Wolfe’s immortal verse. Perhaps it was one More, the father of the great 
chancellor, to whom Mr. Rogers refers. If Mr. Rogers’s spelling be intentional, 
it adds to history the new fact that Thomas Moore was executed in the reign 
of Henry VIII. for high treason; which would startle the admirers of the light- 
hearted bard of Lalla Rookh and the Fudges. 

We would not be hypercritical; but we hope that instrumenta bella (p. 243) 
and cum personam (p. 209) are not the author’s own notions of the proprieties 
of the Latin tongue. 

But we have graver cause of complaint with the book than omissions or 
misprints. There are risks in this mode of law-book writing which lead us 
lawyers to withhold from it our approval. Not only may it invade all branches 
of the law, but the fascination of thus bringing legal lore from its mysterious 
home to all the occasions of life may allure authors in other departments of 
literature into casing their peaceful efforts also in the steely panoply of the 
law. Such a mode of treatment may, on Mr. Rogers’s plan, easily become 
general; for it can be as readily applied to a cook-book as to a novel. The late 
Mr. Greeley, for instance, could have sandwiched his treatise, ‘* What I know 
about Farming,’? with what he didn’t know about law, by connecting his 
chapters on the soil with a discourse on real property in its various branches. 
Those on the stock might have been made to bear a dissertation on sale, warranty, 
or distress, and the farm-buildings have been garnished with a lively sprinkling 
of lien cases. In fact, we see no end to the possibilities thus opening to view. 
Every book will be freighted with legal information. We shall soon find, under 
this new dispensation of law for the million, our occupation as lawyers 
gone. Not merely will every man, but every woman and child, be their own 
lawyer; and the wife of our bosom will respond to a playful tap by citing to 
us the case of Commonwealth v. McAfee, 108 Mass. 458, while intimating to us 
her contempt for Judge Buller’s thumb and his law. No, Mr. Rogers: really, 
this sort of thing will not do. 
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Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin. With Tables of the Cases and Principal Matters. O. M. Con- 
OvER, Official Reporter. Vol. XXXIX. Containing cases determined at 
the August Term, 1875, and the January Term, 1876. Chicago: Calla- 
ghan & Co. 1876. 

Mr. Conover has caught up with the court, and stands, we believe, in envi- 
able prominence as the only reporter, who, in July, has published all the cases 
determined prior to June 6. That the volume before us contains all the deter- 
mined cases not before reported is due to the energy of the reporter; that he 
is able to give the profession the reports so rapidly and promptly is due to the 
court. In most instances, the court only are to blame for the tedious and often 
inexcusable delays; but we are glad to omit the Wisconsin court from the un- 
worthy catalogue of those who render more blind and treacherous the paths of 
the profession by concealing from them the sources of light. It will hardly 
be possible in Wisconsin, as it is in some of our older States, for counsel to 
advise their clients, bring suit, and, after trial, to argue the questions of law in 
the Supreme Court, only to find that that august and deliberate tribunal had 
decided the question more than a year previously, and one of its members was 
still engaged in drawing the opinion. 

From the reported cases we select for notice the following: Hall v. The 
State, p. 79, in which it is decided that a commissioner to make geological sur- 
veys, with whom the Governor of Wisconsin on behalf of the State made a 
contract for services for five years at a stipulated salary, could not recover for 
salary earned during that time, and after the repeal of the law authorizing 
such a contract; that the plaintiff was a public officer; and that the repeal did 
not impair the obligation of a contract. 

Van Slyke v. Trempealean County Farmers’ Mut. Fire Ins. Co., p. 390, was 
one of three cases reported in this volume which involved a change of venue 
on account of prejudice in the presiding judge. In this case, advantage was 
taken in the court below of a statute which permitted a member of the bar 
to be agreed on, in case of prejudice in the judge, who thereupon should pre- 
side and have and exercise for that case all the powers and duties of a circuit 
judge. The plaintiff had a verdict and judgment: the defendant appealed. 
Mr. Chief Justice Ryan gives the opinion, to the effect that the legislature 
cannot confer judicial power on a member of the bar in a State where the 
constitution has vested all judicial power in courts and justices of the peace, 
and provided for the election of the judges. We do not dissent from this pro- 
position, and notice the case chiefly that we may add to the ‘‘ curiosities of the 
reporters ’’ this choice selection. After likening the circuit judge to the sun 
and the deputed lawyer to the moon of the court below, he says, ‘‘ But the 
constitution mars the comparison: for, by the astronomical constitution, the 
sun appears to take power to delegate his functions of lighting the world; 
while the State constitution tolerates no such delegation, and appoints a sun 
only, without any moon, as luminary of the Circuit Court, whose ‘ gladsome 
light of jurisprudence’ must be sunshine only, not moonshine.’’ We wonder 
that some allusion was not made, in this connection, to the fact that the name 
of the deputed lawyer was ‘‘ Cole.”’ 

Northrup v. Trask, p. 515, decides a question of trover, on the proposition, 
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that, in the absence of evidence, there is a presumption that a house is so at- 
tached to the soil as to be part of the realty. 

In the Matter of the Motion to admit Miss Lavina Goodell to the Bar of this 
Court, p. 232, and In the Matter of the Motion to admit Ole Mosness, Esq., to the 
Bar of this Court, p. 509, show, by their titles, their subject-matter; but, although 
they will be of little use as precedents, they afford material for quite an essay. 
Both motions were refused. In both cases, the chief justice gives the opinion. 
In the first, after depicting the coarseness, brutality, and obscenity frequently 
met with by the profession, and giving a catalogue of the ‘‘ unclean issues ” 
that have to be dealt with by courts, he refuses voluntarily to commit the 
delicacy, the virtue, the impulses, the susceptibility, the graces, the emotions, 
the tenderness of woman to such studies and such occupations. He makes 
certainly a pertinent observation when he says, ‘‘ And when counsel was 
arguing for this lady, that the word ‘person,’ in sect. 32, c. 119, necessarily 
includes females, her presence made it impossible to suggest to him, as reductio 
ad absurdum of his position, that the same construction of the same word in 
sect. 1, c. 37, would subject woman to prosecution for the paternity of a 
bastard, and in sects. 39, 40, c. 164, to prosecution for rape.’’ 

In the other case, the court take, as we think, wholly untenable ground in 
refusing to admit to the bar of the court a lawyer admitted in Illinois, and 
who conformed to the requirement of the Wisconsin statute of admissions. 
The Wisconsin statute provides, that any person duly admitted in MDlinois, 
who has a good moral character, shall, on written application, &c., be admitted 
and licensed to practise in Wisconsin. The court say that it is beyond the 
legislative power; that they will not have a non-resident bar; that the power 
of designating who shall not practise law before them is wholly in the court; 
and that, if any member of their bar removes from the State, he loses his right 
to practise before them. 

Both of the opinions emphasize what every judge would do well to write 
down, and commit to memory so completely that it could never be forgotten, 
that the office of an attorney-at-law is one of great official trust and responsi- 
bility in the administration of justice, that a good bar is essential to a good 
court, that the facility and accuracy of judicial labor are largely dependent on 
the learning and ability of the bar, and that no court is much better than its 
bar. There has sprung up in many quarters a restless dissatisfaction with 
the bench, a questioning of the court’s motives. In nearly every instance it 
can be traced to improper relations between the bench and bar, to a lack of 
cordial support, to a pompous disregard of lawyers’ rights, to the arbitrary 
exercise of power, to what comes soon to be considered the mere ‘ insolence of 
office.”? We are glad to find that the court in Wisconsin declare themselves 
aright. 


A Treatise on the Law of Personal Property. Vol. II. Embracing Original 
Acquisition, Gift, Sale, and Bailment. By James Scnouter, Author of 
‘© A Treatise on the Law of the Domestic Relations.’’ Boston: Little, 
Brown, & Co. 1876. 
Tue first volume of this work appeared three years ago (see 7 Am. 
Law Rey. 711). That volume was considered by the author a complete work 
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in itself; but, in the preface to it, the intention was intimated of adding an- 
other volume on ‘ Title,’ provided the reception of the first were such as to 
justify a new venture. In the preface to the present volume, it is stated that 
the other was so well received as soon to convince both the author and the 
publishers that a second must follow. 

The general plan of the work, as indicated in the first volume, is followed 
also in this; and the various methods of acquiring title are treated in a general 
and elementary manner, and without any approach to an exhaustive presenta- 
tion. The first chapter is devoted to the question of Title by Original] Occu- 
pancy; and the qualification of the theories of Blackstone, Savigny, and others 
as to the origin of fixed property, by Sir Henry Maine, is cited with apparent 
approval. The idea of the author, presented by him as his original contribu- 
tion to the solution, that the ‘‘labor and pains ’”’ bestowed by the individual 
upon an object of which he has taken possession are to be taken into account 
as a means of strengthening his title, may, however, be found in Locke’s Dis- 
course on Government, and has been many times repeated by other writers. 
We cannot agree with the writer, that such matters, ‘‘ questions of sentiment 
concerning title ’’ as he rather inaccurately calls them, should be left ‘‘ to the 
metaphysicians.”” If Savigny and Maine have taught us any thing, it is that 
such questions as this do not lie in the domain of the metaphysician, but in 
that of the legal historian. The subject, we insist, cannot in these days be 
set aside in an ‘‘ elementary ’’ treatise, as the author in one place calls the 
present, though it may perhaps be in what is generally understood as a 
‘practical treatise,’’ — a phrase by which he also rather inconsistently desig- 
nates his work. 

Following the chapter on Title by Occupancy are some pages devoted to 
Title by Accession and by Confusion. Part V., comprising a hundred and thirty 
pages, is concerned with Gifts inter vivos, and Gifts causa mortis. 

Part VI. forms two-thirds of the volume, and consists of a treatise on the 
Law of Sales. Part VII. is termed ‘‘ Miscellaneous,’’ and has twenty pages 
on ‘‘ Indorsement and Assignment,”’ and on ‘‘ Limitations;’’ and the book ter- 
minates with Part VIII., consisting of fifteen pages on ‘‘ Bailment.’? This 
enumeration of the contents of the book will serve to indicate its character as 
well as any thing we can say. In fact, we find it somewhat difficult to classify 
the work. I£ it is an elementary work, of which the present volume is devoted 
to a presentation of the various methods of acquiring title to all kinds of prop- 
erty except real property, we naturally look for such a scientific laying-out of 
the subject as should embrace all the usual modes of acquiring title with their 
leading characteristics. But it is not necessary to refer to other authors to 
see that some of the leading methods of acquisition find no place here. With- 
out referring to minor methods, where are the methods of acquisition by legacy 
and inheritance, called by Blackstone ‘‘ Title by Testament and Administra- 
tion’’?? They do not occur in the volume on “ Title; ’’ but, by reference to the 
preface, we find that the subject of ‘‘ Legacies and Distributive Shares ’’ was 
treated in the first volume as one of the ‘‘ Leading Classes of Personal Prop- 
erty,’’ as ‘‘ Ships and Vessels,”’ Money,”’ ‘* Debts,”’ Patents,’ were others, 
and this was held to have made it unnecessary to consider the subject in refer- 
ence to methods of acquiring title. This is a kind of legal encyclopadie not 


1 

XUM 


150 BOOK NOTICES. 


usually found in scientific treatises. If, on the other hand, we consider the 
work as a ‘ practical treatise,’’ it is not without value; though in this respect 
its value is diminished by the lack of fulness in details which the plan of the 
work necessarily excluded. As intimated in our notice of the previous volume, 
we suspect the division of ‘+ Personal Property ’’ not a profitable one to make 
in a work designed to aid the practising lawyer; and, whatever may be its 
possibilities in a scientific plan, the present book is not conceived and carried 
out with scientific method. 

The inequality of treatment, by which the greater part of the present 
volume is devoted to the subjects of ‘‘ Gifts’? and ‘ Sales,’’ has given us, 
however, two good treatises on those subjects. A perusal of the chapters on 
Gifts, and the greater part of those on Sales, enables us to say, that princi- 
ples are set forth with clearness, and such a selection of cases made as serves 
to elucidate and justify them. The subject of Gifts is here treated as fully 
and satisfactorily as could be wished in a general treatise. It is to be re- 
gretted that the author had not determined on the production of some special 
works on some of the leading topics included in these volumes, where his con- 
scientious patience and thoroughness would have insured valuable results. 


The Practice in Proceedings in the Probate Courts; including the Probate of 
Wills; Appointment of Administrators, Guardians, and Trustees; Allow- 
ances; Sale of Real and Personal Estate; Settlement of Accounts; Distri- 
bution of Estates; Assignment of Dower, with Table showing the Present 
Value of Estates in Dower; Partition of Lands, &. With an Appen- 
dix of Practical Forms, designed for the Use of Executors and Others 
having Business in the Probate Courts. By WitiraM L. Smirn, Counsel- 
lor-at-Law. Third Edition. Boston: Little, Brown, & Co. 1876. 


Tuis convenient little manual of Massachusetts probate law and practice 
has been familiar to the profession for some thirteen years, and its value has 
been tested by constant use. The present edition, which contains the changes 
in the law made by the statutes passed since the publication of the original 
work and the recent decisions on the various questions arising in probate 
practice, will be heartily welcomed. We are satisfied, from our examination, 
that the author has succeeded in his effort ‘‘ to make the work complete.”’ 

A single additional case, published since the appearance of this book in the 
114 Mass., might be added to his citations under the head of ** The Revocation 
of Wills.’’ We refer to Wallis v. Wallis, which decides, that, upon the issue 
whether a will was revoked or not, the contestant may show that the testator 
executed a subsequent will which contained a clause revoking the will offered 
for probate, although such subsequent will cannot be found, and its contents 
cannot be proved with sufficient accuracy to admit it to probate as a lost 
will. 

When, on our examination of the book, we encountered the statutes of the 
last session which authorize trustees and executors to mortgage real estate, 
we were reminded of the accidental blunder which nearly defeated the benefi- 
cent intention of the legislature, so far as executors were concerned. A 
statute was first drawn, enacting that the court might authorize a trustee to 


mortgage any real estate of which he was ‘‘ seized or possessed.’’ The legis- 
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lature subsequently desiring to confer the same power on the court, with 
reference to executors or administrators, the language of the first statute was 
followed, and an act empowering the court to authorize executors or adminis- 
trators to mortgage any real estate of which they were ‘‘ seized or possessed ”’ 
passed the judiciary committees of both branches, and the Houses themselves. 
Fortunately, the blunder was detected before it was irreparable; but whether 
the legislature knew precisely when it was corrected, may be doubted. We 
mention it as an illustration of the way in which the legislature, while search- 
ing after recondite objections to legislation, sometimes overlooks what ‘‘ he 
who runs may read.’’ 


Digest of Michigan Reports, including nearly Twelve Volumes of the Regular 
Series; embracing one by Clarke (22 Mich.), and ten by Post; together with 
the Cases contained in the 11th of Post (33 Mich.) to the April Term of 
1876. A Supplement to Cooley’s Digest of 1872. By Henry A. CHAney. 
Detroit: Published by the Editor. 1876. 


Tuis is not only a supplement to Cooley’s Digest of 1872, but its paging is 
consecutive thereto, ‘‘ for the sake of the index, which covers both volumes.”’ 
We gladly hail the prompt appearance of digests of reports: they are great 
savers of labor, and are essential to the peace of mind of the busy lawyer. It 
is refreshing to have a volume appear, actually digesting, as this does, the 
cases in advance of their publication in the regular series of reports. 

This digest is in excellent form: its type and arrangement are both good. 
The index appears to be exhaustive. It is impossible for us to say more than 
this, having no opportunity to compare the digest with the cases digested, nor 
to use the book in practice, — the true test of its value. We wish, however, not 
to be misunderstood, when we say it is in excellent form. We refer to its 
mechanical arrangement and appearance. It is not based on what we have 
stated, over and over again, to be our idea of what a digest should be, —a brief 
statement of the facts in each case, with the determination of the legal ques- 
tions under a ‘‘held;’’ but it is a rather notable example of the reverse of 
this, and fails to give any idea whatever of the facts in the case which decides 
what the digester says is decided. 


Fire Insurance Cases ; being a Collection of all the Reported Cases on Fire Insur- 
ance in England, Ireland, Scotland, and America, from the Earliest Period 
to the Present Time, chronologically arranged. Vol. IV. Covering the 
Period 1855-1864. With Notes and References by Epmunp H. Bennett. 
New York: Published by Hurd & Houghton. Cambridge: The Riverside 
Press. 1876. 


Or the value of this collection of cases there can be but one opinion; and 
the fact that the editors and publishers have been encouraged to go on seems 
to indicate that the work is appreciated. Considering the enormous develop- 
ments which insurance law, especially fire and life insurance law, has received 
during the last twenty years, we are not surprised, though we regret it, — for 
the completeness of the collection was its great attraction, — that the editor 
has had to content himself with giving us in this volume abstracts of the less 
important cases, instead of the full cases, whether important or unimportant, 
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as heretofore. We suppose he had no alternative but to reduce the number 
of volumes by an abridging process which would not seriously reduce their 
value, so that the great expense would not prove an insurmountable obstacle to 
the success of the work. We understand it is expected in another volume to 
bring the cases down to the present time. We hope the experiment will prove 
remunerative to both publisher and editor. 


Cases determined in the United States Circuit Courts for the Eighth District. 


Vol. III. Reported by Joun F. Ditton, the Circuit Judge. Davenport, 
Towa. 1876. 


WE have already noticed in previous numbers of the Review the earlier 
volumes of this admirable series of reports. The volume before us, appropri- 
ately dedicated to the Hon. Ebenezer R. Hoar, is of the same excellence as 
its predecessors. It contains many cases of great general interest, which are 
admirably reported, and in many instances embellished with able and copious 
notes by the reporter. These notes, many of them of considerable length, are 
especially valuable in these reports of the circuit courts, because they serve 
to call attention to and emphasize the cases in which there have been unfor- 
tunate differences of opinion among the judges of the various courts of the 
United States upon the same points of law. As many of these cases have 
never been brought before the United States Supreme Court, the curious 
anomaly is presented of the same court deciding the same point differently in 
different localities. It is certainly desirable that the judges of the circuit 
courts shall sit in banco at fixed times to settle their own differences of opin- 
ion: and we believe that some such measure has been proposed, and is under 
consideration at Washington. 

This volume is well printed, carefully arranged, and has an excellent 
index. Besides Judge Dillon’s own decisions, it contains some excellent ones 
of Judge Treat and Judge Krekel of Missouri, and of some of the other dis- 
trict judges of the Eighth Circuit. 

Many of the cases reported are of interest to Eastern capitalists, and among 
them are a great number of suits brought by bond-holders against the various 
counties of Missouri which have endeavored somewhat fraudulently to avoid 
payment of their bonds. In some cases they appear to have done so success- 
fully; but the court seems, wherever it can do so, to have held them to a strict 
fulfilment of their obligations. 

Of the many cases of interest we can only refer to the following: — 

In re King, p. 3, is one of the cases wherein doctors of law disagree. 
Judge Dition decides, in accordance with the opinion of Judge Loweu Jn re 
Griffiths, that the ninth section of the Bankrupt Act applies to pending cases 
at the time the amendment was enacted, as well as to cases begun thereafter. 
Judge Bratcurorp, Jn re Franke, decided this point the other way. 

In Stillwell v. Home Insurance Co., p. 80, it is held that a policy of insurance 
against a total loss of the vessel’s freight between St. Louis and New Orleans 
covers not only the freight list of goods on board at St. Louis, but also all addi- 
tions received at various ports on the river to New Orleans, and also covers the 


actual loss of freight which would have been earned if the vessel had not been 
lost. 
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The case of Brookmire v. Bean, p. 136, establishes the right of a creditor, 
who had stipulated for a secret advantage, to prove his original debt in bank- 
ruptey, when the composition had failed. In Young vy. Ridenbaugh, p. 239, 
the court discusses with great ability the effect of the bankrupt’s death upon 
pending bankruptcy proceedings. 

In Sullivan v. Union Pacific R.R. Co., p. 334, it is held, that, when a ser- 
vant is killed on the spot by the wrongful act of the defendant, the master may 
recover for loss of service; and, where death does not immediately ensue, the 
master is not limited in the estimate of his damages to the period of the servant’s 
death. In this case a minor child of the plaintiff was killed in the employ of 
the railroad, and suit is brought for loss of services till the age of twenty-one. 
The court discusses and does not follow the case of Carey v. Berkshire R.R. Co., 
1 Cush. 475, holding that that case followed a loose obiter dictum of Lord 
Ellenborough at nisi prius, and has no other authority. This important case 
has gone to the Supreme Court. 

The rulings of Judges Ditton and Trear in the celebrated ‘* whiskey ”’ 
cases are given at the end of the volume, and the charges to the jury in the 
cases against McKee and Babcock. They are interesting, but hardly worth 
the space given them in this volume. 
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UNITED STATES. 


Supreme Court. — Vatipity or County anp Town Bonps. — There 
were argued and submitted to the Supreme Court at the last term a compara- 
tively large number of cases involving the question of the validity of bonds 
issued by counties and towns in certain of the Western States in aid of rail- 
roads. The condition of things disclosed by the cases, and the opinions of the 
court, may well lead the investor to believe that his securities are such only in 
name. In two of the cases— Marcy v. Township of Oswego, and Humboldt 
Township v. Long — the bonds in question were issued under an act of the legis- 
lature of Kansas, the plain purpose of which was to check the tendency to 
reckless expenditure on the part of cities and towns by a scheme of restrictions, 
which to the authors of the act, at any rate, must have seemed ample; and the 
issue was in plain violation of some of the terms of the act. The majority of 
the court, however (for there was a strong dissenting opinion), have sustained 
the bonds by what seems like an extreme construction. 

In Marcy v. Township of Oswego it appeared that the bonds were issued in 


strict compliance with the act, except that they were in excess of the amount 
authorized; and the question was, whether, in a suit by a bona jide holder for 
value, it could be shown in defence that the value of the taxable property 
of the township was not sufficient to authorize the issue. In delivering the 
opinion of the majority of the court, Mr. Justice STRONG says, — 


“To solve this question, there are some facts appearing in the case which it is 
necessary to consider. The bonds to which the coupons were attached contained the 
following recital: ‘This bond is executed and issued by virtue of, and in accordance 
with, an act of the legislature of the said State of Kansas, entitled “ An Act to enable 
municipal townships to subscribe for stock in any railroad, and to provide for the 
payment of the same, approved Feb. 25, 1870,” and in pursuance of and in accordance 
with the vote of three-fifths of the legal voters of said township of Oswego, ata 
special election duly held on the seventeenth day of May, a. p. 1870.’ Each bond also 
declared that the board of county commissioners of the county of Labette (of which 
county the township of Oswego is a part) had caused it to be issued in the name and 
in behalf of said township, and to be signed by the chairman of the said board of 
county commissioners, and attested by the county clerk of the said county, under its 
seal. Accordingly, each bond was thus signed, attested, and sealed. Nor is this 
all. The bonds were registered in the office of the State auditor, and certified by 
him in accordance with the provisions of an act of the legislature. His certificate 
on the back of each bond declared that it had been regularly and legally issued ; 
that the signatures thereto were genuine; and that it had been duly registered in 
accordance with the act of the legislature. 

“In view of these facts, and of the decisions heretofore made by this court, the 
first question certified to us cannot be considered an open one. We have recently 
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reviewed the subject in the case of The Town of Coloma vy. Eaves, and reasserted 
what had been decided before ; namely, that where legislative authority has been 
given to a municipality to subscribe for the stock of a railroad company, and to 
issue municipal bonds in payment of the subscription, on the happening of some 
precedent contingency of fact, and where it may be gathered from the legislative 
enactment that the officers or persons designated to execute the bonds were invested 
with power to decide whether the contingency had happened, or whether the fact 
existed which was a necessary precedent to any subscription or issue of the bonds, 
their decision is final in a suit by the bona fide holder of the bonds against the muni- 
cipality, and a recital in the bonds that the requirements of the legislative act have 
been complied with is conclusive. And this is more emphatically true when the 
fact is one peculiarly within the knowledge of the persons to whom the power to 
issue the bonds has been conditionally granted. 

“Applying this settled rule to the present case, it is free from difficulty. The 
act of the legislature under which the bonds purport to have been issued was passed 
Feb. 25, 1870. Laws of Kansas, 1870, p. 189. The first section enacted, that when- 
ever fifty of the qualified voters, being freeholders, of any municipal township in 
any county, should petition the board of county commissioners of such county to 
submit to the qualified voters of the township a proposition to take stock in the 
name of such township in any railroad proposed to be constructed into or through the 
township, designating in the petition (among other things) the amount of stock pro- 
posed to be taken, it should be the duty of the board to cause an election to be held 
in the township to determine whether such subscription should be made; provided 
that the amount of bonds voted by any township should not be above such a sum as 
would require a levy of more than one per cent per annum on the taxable property 
of such township to pay the yearly interest. 

“The second section directed the board of county commissioners to make an 
order for holding the election contemplated in the preceding section, and to specify 
therein the amount of stock proposed to be subscribed, and also to prescribe the 
form of the ballots to be used. 

“The fifth section enacted, that, if three-fifths of the electors voting at such elec- 
tion should vote for the subscription, the board of county commissioners should 
order the county clerk to make it in the name of the township, and should cause 
such bonds as might be required by the terms of the vote and subscription to be 
issued in the name of such township, to be signed by the chairman of the board, and 
attested by the clerk, under the seal of the county. 

“ These provisions of the legislative act make it evident not only that the county 
board was constituted the agent to execute the power granted, but that it was con- 
templated the board should determine whether the facts existed, which, under the 
law, warranted the issue of the bonds. The board was to order the election if cer- 
tain facts existed, and only then. It was required to act if fifty freeholders who 
were voters of the township petitioned for the election ; if the petition set out the 
amount of stock proposed to be subscribed; if that amount was not greater than the 
amount to which the township was limited by the act; if the petition designated 
the railroad company ; if it pointed out the mode and terms of payment. Of course 
the board, and it only, was to decide whether these things precedent to the right to 
order an election were actual facts. No other tribunal could make the determination, 
and the members of the board had peculiar means of knowledge beyond what any 
other persons could have. Moreover, these decisions were to be made before they 
acted, not after the election and after the bonds had been issued. 

“The order for the election, then, involved a determination by the appointed 
authority that the petition for it was sufficiently signed by fifty freeholders who were 
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yoters ; that the petition was such a one as was contemplated by the law; and that 
the amount proposed by it to be subscribed was not beyond the limit fixed by the 
legislature. 

“ So, also, the subsequent issue of the bonds containing the recital above quoted, 
that they were issued ‘by virtue of and in accordance with’ the legislative act, and 
in ‘pursuance of and in accordance with the vote of three-fifths of the legal voters 
of the township,’ was another determination, not only of the result of the popular 
vote, but that all the facts existed which the statute required in order to justify the 
issue of the bonds. 

“It is to be observed that every prerequisite fact to the execution and issue of 
the bonds was of a nature that required examination and decision. The existence 
of sufficient taxable property to warrant the amount of the subscription and issue 
was no more essential to the exercise of the authority conferred upon the board of 
county commissioners than was the petition for the election, or the fact that fifty 
freeholders had signed or that three-fifths of the legal voters had voted for the sub- 
scription. These are all extrinsic facts, bearing not so much upon the authority 
vested in the board to issue the bonds as upon the question whether that authority 
should be exercised. They are all, by the statute, referred to the inquiry and de- 
termination of the board; and they were all determined before the bonds and cou- 
pons came into the hands of the plaintiff. He was, therefore, not bound, when he 
purchased, to look beyond the act of the legislature and the recitals which the bonds 
contained. It follows that the question certified to us should be answered in the 
negative.” 


In Humboldt Township v. Long, a further question was raised, ‘‘ whether the 
bonds were invalid because of the fact that the election was held within less 
than thirty days after the day of the order calling for it.’’ The court held 
that the rule laid down in Marcy v. Oswego applied; that 


“The election was a step in the process of execution of the power granted to issue 
bonds in payment of a municipal subscription to the stock of a railroad company. 
It did not itself confer the power. Whether that step had been taken or not, 
whether the election had been regularly conducted with sufficient notice, and whether 
the requisite majority of votes had been cast in favor of a subscription and consequent 
bond issue, were questions which the law submitted to the board of county commis- 
sioners, and which it was necessary for them to answer before they could act. In the 
present case, the board passed upon them, and issued the bonds, asserting by the 
recitals that they were issued ‘in pursuance of and in accordance with the act of 
the legislature.” Thus the plaintiff below took them without knowledge of any 
irregularities in the process through which the legislative authority was exercised, 
and relying upon the assurance given by the board that the bonds had been issued 
in accordance with the law. In his hands, therefore, they are valid instruments.” 


The dissenting opinion of Mr. Justice Mitter (in which Mr. Justice 
Davis and Mr. Justice FreLp concurred) is as follows: — 


“We have had argued and submitted to us during the present term some ten or 
twelve cases involving the validity of bonds issued in aid of railroads by counties 
and towns in different States. 

“They were reserved for decision until a late day in the term; and, the opinions 
having been delivered in all of them within the last few weeks, I have waited for 
what I have thought proper to say by way of dissent to some of them until the last 
of these judgments are announced, as they have been to-day. 
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“T understand these opinions to hold, that when the constitution of the State 
or an act of its legislature imperatively forbids these municipalities to issue bonds 
in aid of railroads or other similar enterprises, all such bonds issued thereafter will 
be held void; but, if there exists any authority whatever to issue such bonds, no 
restrictions, limitations, or conditions imposed by the legislature in the exercise of 
that authority can be made effectual if they be disregarded by the officers of those 
corporations. 

“That such is the necessary consequence of the decision just read, in the cases 
from the State of Kansas, is too obvious to need argument or illustration. That 
State had enacted a general law on the subject of subscriptions by counties and 
towns to aid in the construction of railroads, in which it was declared that no bonds 
should be issued on which the interest required an annual levy of a tax beyond one 
per cent of the value of the taxable property of the municipality which issued them. 

“In the case under consideration, this provision of the statute was wholly dis- 
regarded. I am not sure that the relative amount of the bonds and of the taxable 
property of the towns is given in these cases with exactness ; but I do know, that, in 
some of the cases tried before me last summer in Kansas, it was shown that the first 
and only issue of such bonds exceeded in amount the entire value of the taxable 
property of the town, as shown by the tax-list of the year preceding the issue. 

“ This court holds that such a showing is no defence to the bonds, notwithstand- 
ing the express prohibition of the legislature. It is therefore clear, that, so long as 
this doctrine is upheld, it is not in the power of the legislature to authorize these 
corporations to issue bonds under any special circumstances, or with any limitation 
in the use of the power, which may not be disregarded with impunity. It may be 
the wisest policy to prevent the issue of such bonds altogether; but it is not for 
this court to dictate a policy for the States on that subject. 

“The result of the decision is a most extraordinary one. It stands alone in the 
construction of powers specifically granted, whether the source of the power be a 
State constitution, an act of the legislature, a resolution of a corporate body, or 
a written authority given by an individual. It establishes, that of all the classes of 
agencies, public or private, whether acting as officers whose powers are created by 
statute or by other corporations or by individuals, and whether the subject-matter 
relates to duties imposed by the nation, or the state, or by private corporations, or 
by individuals, on this one class of agents, and in regard to the exercise of this one 
class of powers alone, must full, absolute, and uncontrollable authority be conferred 
on them, or none. In reference to municipal bonds alone, the law is, that no authority 
to issue them can be given which is capable of any effectual condition or limitation 
as to its exercise. 

“The power of taxation, which has repeatedly been stated by this court to be the 
most necessary of all legislative powers, and least capable of restriction, may by 
positive enactments be limited. If the constitution of a State should declare that 
no tax shall be levied exceeding a certain per cent of the value of the property taxed, 
any statute imposing a larger rate would be void as to the excess. If the legislature 
should say that no municipal corporation should assess a tax beyond a certain per 
cent, the courts would not hesitate to pronounce a levy in excess of that rate void. 

“ But, when the legislature undertakes to limit the power of creating a debt by 
these corporations which will require a tax to pay it in excess of that rate of taxation, 
this court says that there is no power to do this effectually. No such principle has 
ever been applied by this court, or by any other court, to a State, to the United 
States, to private corporations, or to individuals. I challenge the production of a 
case in which it has been so applied. 


“In the Floyd Acceptance Cases, 7 Wall. 666, in which the Secretary of War had 
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accepted time-drafts drawn on him by a contractor, which, being negotiable, came 
into the hands of bona fide purchasers before due, we held that they were void for 
want of authority to accept them. And this case has been cited by this court more 
than once without question. No one would think for a moment of holding that a 
power of attorney made by an individual cannot be so limited as to make any one 
dealing with the agent bound by the limitation, or that the agent’s construction of 
this power bound the principal. Nor has it ever been contended that an officer 
of a private corporation can, by exceeding his authority, when that authority 
is express, is open and notorious, bind the corporation which he professes to rep- 
resent. 

“The simplicity of the device by which this doctrine is upheld as to municipal 
bonds is worthy the admiration of all who wish to profit by the frauds of municipal 
officers. It is, that, wherever a condition or limitation is imposed upon the power of 
those officers in issuing bonds, they are the sole and final judges of the extent of 
those powers. If they decide to issue them, the law presumes that the conditions 
on which their powers depended existed, or that the limitation upon the exercise of 
the power has been complied with; and, especially and particularly if they make a 
false recital of the fact on which the power depends in the paper they issue, 
this false recital has the effect of creating a power which had no existence with- 
out it. 

“This remarkable result is always defended on the ground that the paper is 
negotiable, and the purchaser is ignorant of the falsehood. But in the Floyd Accept- 
ance Cases this court held, and it was necessary to hold so there, that the inquiry 
into the authority by which negotiable paper was issued was just the same as if it 
were not negotiable; and that, if no such authority existed, it could not be aided by 
giving the paper that form. In county bond cases it seems to be otherwise. 

“Tn that case the court held that the party taking such paper was bound to know 
the law as it affected the authority of the officer who issued it. Incounty bond cases, 
while this principle of law is not expressly contradicted, it is held that the paper, 
though issued without authority of law, and in opposition to its express provisions, 
is still valid. 

“ There is no reason, in the nature of the condition on which this power depends 
in these cases, why any purchaser should not take notice of its existence before he 
buys. The bonds in each case were issued at one time, as one act, of one date, and 
in payment of one subscription. All this was a matter of record in the town where 
it was done. 

“So, also, the valuation of all the property of the town for the taxation of the 
year before the bonds were issued is of record both in that town and in the office of 
the clerk of the county in which the town is located. A purchaser had but to write 
to the township clerk or the county clerk to know precisely the amount of the issue 
of bonds and the value of the taxable property within the township. In the matter 
of a power depending on these facts, in any other class of cases, it would be held, that, 
before buying these bonds, the purchaser must look to those matters on which their 
validity depended. 

“ They are public, all open, all accessible, —the statute, the ordinance for their 
issue, the latest assessment-roll. But, in favor of a purchaser of municipal bonds, all 
this is to be disregarded ; and a debt contracted without authority, and in violation of 
express statute, is to be collected out of the property of the helpless man who owns 
any in that district. 

“T say helpless advisedly, because these are not his agents. They are the officers 
of the law, appointed or elected without his consent; acting contrary, perhaps, to his 
wishes. Surely, if the acts of any class of officers should be valid only when done 
VOL, X1. 
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in conformity to law, it is those who manage the affairs of towns, counties, and vil- 
lages, in creating debts which not they, but the property-owners, must pay. 

“The original case on which this ruling is based is Knox County v. Aspinwall, 
21 How. 544. It has, I admit, been frequently cited and followed in this court since 
then ; but the reasoning on which it was founded has never been examined or defended 
until now. It has simply been followed. The case of The Town of Coloma vy. Eaves, 
decided a few days ago, is the first attempt to defend it on principle that has ever been 
made. How far it has been successful I will not undertake to say. Of one thing I 
feel very sure: that if the English judges who decided the case of The Royal British 
Bank v. Torquand, on the authority of which Knox County vy. Aspinwall was based, 
were here to-day, they would be filled with astonishment at this result of their 
decision. 

“ The bank in that case was not a corporation. It was a joint-stock company in 
the nature of a partnership. The action was against the manager as such, and the 
question concerned his power to borrow money. Tltis power depended, in this par- 
ticular case, on a resolution of the company. The charter, or deed of settlement, 
gave the power; and, when it was exercised, the court held that the lender was not 
bound to examine the records of the company to see if the resolution had been 
legally sufficient. 

“This was a private partnership. Its papers and records were not open to public 
inspection. The manager and directors were not officers of the law, whose powers 
were defined by statute; nor was the existence of the condition on which the power 
depended to be ascertained by the inspection of public and official records made and 
kept by officers of the law for that very purpose. In all these material circumstances, 
that case differed widely from those now before us. It is easy to say, and looks 
plausible when said, that, if municipal corporations put bonds on the market, they 
must pay them when they become due; but it is another thing to say, that when 
an officer, created by law, exceeds the authority which that law confers upon him, 
and in open violation of law issues these bonds, the owner of property lying within 
the corporation must pay them, though he had no part whatever in their issue, and no 
power to prevent it. 

“ The latter is the true view of the matter. As the corporation could only exer- 
cise such power as the law conferred, the issuing of the bonds was not the act of the 
corporation. It is a false assumption to say that the corporation put them on 
the market. If one of two innocent persons must suffer for the unauthorized act of 
the township or county officers, it is clear that he who could, before parting with his 
money, have easily ascertained that they were unauthorized, should lose rather than 
the property-holder, who might not have known any thing about the matter, or, if 
he did, had not power to prevent the wrong.” 


In Hartman v. Bates Co., the bonds were issued by Bates County, Missouri, 
at the instance and on account of Mt. Pleasant Township, in payment of a 
subscription to the stock of the Lexington, Lake, and Gulf R.R.Co. The sub- 
scription was under the ‘‘ Township Aid Act,’’ which provided, that, on the 
application of ‘* twenty-five tax-payers and residents of any township,” the 
county court might order an election to be held in such township to determine 
whether a subscription to any railroad to be built in or near the township 
should be made, and, on the vote of ‘‘ two-thirds of the qualified voters of the 
township voting at such election,’’ should make the subscription, and issue bonds 
in payment, if they were proposed. It was contended that this act was repug- 
nant to § 14, art. 11, of the Constitution of Missouri, adopted in 1865, which 
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provides that ‘‘ the general assembly shall not authorize any county, city, or town 
to become a stockholder in, or to loan its credit to, any company, association, 
or corporation, unless two-thirds of the qualified voters of such county, city, 
or town, at a regular or special election to be held therein, shall assent thereto.’’ 
The court says, — 


“Tf the constitutional restriction extends by implication to townships as well as 
to counties, cities, and towns, an election not conforming to the requirements of the 
constitution would be invalid, and confer no authority to make a subscription. The 
petition in this case only alleges that two-thirds of the qualified voters voting at 
the election voted in favor of the subscription, which does not satisfy the demands of 
the constitution. The question, therefore, arises, whether townships are within the 
restriction of the constitutional provision. A township is a different thing from a 
town, in the organic law of Missouri ; the latter being an incorporated municipality, 
the former only a geographical subdivision of acounty. . . . It forms an integral part 
of the county ; and the county, to a certain extent, controls and acts for it... . That 
the framers of the constitution intended to require the assent of two-thirds of all 
qualified voters of a ‘county, city, or town,’ as a prerequisite to a subscription to a 
railroad or other company, and did not intend the same thing with regard to town- 
ships, seems almost absurd. . . . It cannot be possible that it was intended to restrict 
the legislature as to counties, and not to restrict it as to mere sectional portions of 
counties. . . . If the legislature could clothe these geographical portions of a county 
with power to subscribe to stock companies at all, it certainly could not set at nought 
the constitutional requirement of the people’s consent thereto.” 


Of course, the decision could not have been otherwise. It seems likely, 


however, to be attended by unexpected and most disastrous results. The 
entire township indebtedness may be estimated, says the Missouri Republican, 
“at 3,300,000 dollars, all of which is dissipated into thin air by the court’s 
decision. The people of Bates, Cass, Jackson, Johnson, and Lafayette, cer- 
tainly take this view; and there is as much rejoicing in that part of the State 
over the decision as though some great blessing had suddenly descended on 
the people. It destroys nearly all the Cass County debt, one-third of the 
Lafayette County debt, two-thirds of Marion County, and nearly one-third that 
of Pike County.’’ The English journals have already made the case the text 
of a warning to foreign investors. 


IMPEACHMENT. — BELKNAP’s Case. — On the first day of August, the Sen- 
ate proceeded to vote on the articles of impeachment in this case. The vote 
stood as follows: On the first article, 35 guilty, 25 not guilty; on the second, 
36 guilty, 25 not guilty; and on the third, 37 guilty, 25 not guilty ; and the 
defendant was acquitted. All but one or two of the senators voting not guilty 
put their votes on the ground that the Senate had no jurisdiction to try the 
case. The result, of course, is a sufficiently deplorable one. Undoubtedly, 
so far as Belknap himself is concerned, he is practically as completely disqual- 
ified from holding ‘any office of honor, trust, or profit, under the United 
States,’’ as he would have been if the decision had been the other way. But 
the manner in which a proceeding of such moment has been conducted, and 
the disagreement as to its proper scope, not only impair the dignity of the 
procedure itself, but must tend to destroy the security against official miscon- 
duct which it is meant to provide. 


164 SUMMARY OF EVENTS. 


On the main question, whether or not the Senate had jurisdiction, we have 
already expressed our views. Regarding the new question, whether, a majority 
of the Senate having decided that the Senate had jurisdiction, that point is 
any longer open, we think there can be little doubt. Whether Belknap was 
guilty or not guilty is one question: whether the Senate had jurisdiction to try 
that question is quite another. The Senate having assumed jurisdiction, 
every member of the Senate, in our opinion, was bound by that decision; and 
every senator who voted on the issue of guilt or innocence, in fact, assented 
to it. If the Senate had no jurisdiction to try that issue, no senator had a 
right to vote on it; and the only course logically open to those who denied the 
jurisdiction was to take no part in the proceedings. To vote was an assertion 
of the right to vote, an exercise of jurisdiction. 

The course of the senators who voted not guilty, because they had no right 
to vote at all, was, therefore, logically indefensible, and in its tendency as 
pernicious as would be the example of a dissenting judge who should refuse 
to enforce the judgment of a majority of the court because he did not concur 
with the views of his brethren. 

The case establishes the peculiar doctrine, that resignation is in law no bar to 
an impeachment, but may be relied upon in practice to insure an acquittal. 


PrrvitEGep Communication. — The following correspondence, which is 
of interest as regards the relations between the Executive and the heads of 
the departments and the character of the communications between them, has 
passed between the President and Mr. Bristow: — 


“Executive Mansion, WASHINGTON, July 12, 1876. 
“ To Hon. B. H. Bristow. 


“Dear Sir, — Through the press I learn that the committee of Congress investi- 
gating whiskey frauds have summoned you as a witness, and that you, with great 
propriety as I think, have declined to testify, claiming that what occurred in cabinet, 
or between a member of the cabinet and the Executive, officially, is privileged, and 
that a committee of Congress have no right to demand answer. 

“ T appreciate the position you have assumed on this question, but beg to relieve 
you from all obligation of secrecy on this subject, and desire not only that you may 
answer all questions asked relating to it, but wish that all members of my cabinet, 
and ex-members of the cabinet since I have been President, may also be called upon 
to testify in regard to the same matter. 

“ With great respect, your obedient servant, 
“U. S. Grant.” 


“New York, July 13, 1876. 

“Mr. Prestpent, — I have the honor this moment to receive your letter of yes- 
terday, in which, referring with approval to my refusal to testify before a committee 
of the House of Representatives to what occurred between the President and myself 
while I held the office of Secretary of the Treasury, you are pleased to add that you 
wish to relieve me from all obligations of secrecy, and to express your desire that all 
members of your cabinet may be called upon to testify fully. 

“ When I appeared before the committee last week in obedience to their sum 
mons, I refused to answer any and all questions which required me to state any con- 
versation between you and myself touching official matters, whether such conversation 
took place at a meeting of the cabinet or at any time ; saying, however, to the com 
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mittee, that no inference adverse to any one should be drawn from my refusal to 
answer their questions. I took the position distinctly, that I considered all conversa- 
tions between the President and heads of the departments on official matters 
confidential and privileged, and that the privilege existed not so much for the pro- 
tection of the parties immediately concerned as for the interest of the public service. 
If I was right in this view of the matter, it would seem to follow that the privilege 
cannot be waived by either or both of the parties. Indeed, I said to the committee 
that I should not feel at liberty to answer their questions with your consent. Al- 
though I have had no opportunities to examine authorities on this subject, I am still 
of the opinion that the public duty to treat such conversations as confidential and 
privileged is not removed or modified by your consent that I should make a full 
answer to the questions. If the privilege were merely personal, it might be waived ; 
but I place it on higher grounds. I respectfully suggest that the appearance of the 
several heads of departments before a committee of Congress, to testify to conversa- 
tions between the President and themselves running through a period of many 
months, would almost inevitably lead to the disclosure of differences of recollection, 
and present to the country an unseemly conflict to which I would not willingly be 
aparty. Besides, it seems to me that such an inquiry by a committee of Congress 
tends to the absorption, if not to the complete destruction, of executive power, and 
to the establishment of a purely legislative government. In any view I am able to 
take, it seems to me that duty requires me to adhere to my announced purpose, — not 
to answer the questions propounded to me by the committee. 

“I beg to remind you that my opinion on the subject was repeatedly stated to 
you and the members of your cabinet, and, as I understood, met your and their 
approval. My withdrawal from the cabinet does not alter or modify my duty in 
this respect, nor have my own views undergone any change. I hope I shall not be 


recalled by the committee ; but, should they see proper to call me again, I cannot con- 
sent, as at present advised, to testify to conversations held with the President on 
official business. 
“With great respect, I am your obedient servant, 
“B. H. Bristow.” 


There is no doubt on the authorities that communications between the 
President and members of his cabinet on State affairs may be privileged for 
reasons of public policy ; and it would seem that ordinarily the head of the 
department would, as between himself and the court, be entitled, in the first 
instance, to decide whether reasons of state forbade the disclosure of the 
matters inquired of. In the matter referred to in the above correspondence, 
however, the letter of the President, of course, means that in his opinion 
there was no reason of public policy requiring the matters asked about to be 
kept secret: so that the question is distinctly raised, whether Mr. Bristow 
would have been entitled, after the President’s letter, to refuse to answer the 
questions put to him; in other words, whether the President or Mr. Bristow 
is to judge of what is privileged matter, or whether both may. 

Mr. Bristow probably states the case too roundly when he says that both 
together could not waive the privilege. That would result logically in the 
proposition that no communications in the cabinet touching state affairs could 
be inquired into, whether it was important to keep them secret or not; in 
which case the court must apply the rule, either by refusing to allow any 
questions touching such matters to be put, or by directing the witness not to 
answer them. 
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Bankrupt Act.— The way of the bankrupt has been made still easier 
by the passage of an amendment to the law (approved July 26, 1876), which 
provides — 

“ That sect. 12 of said act be, and the same is hereby, amended as follows: After 
the word ‘committed,’ in line forty-four, insert: ‘Provided, also, that no volun- 
tary assignment by a debtor or debtors of all his or their property, heretofore or 
hereafter made in good faith for the benefit of all his or their creditors, ratably and 
without creating any preference, and valid according to the law of the State where 
made, shall of itself, in the event of his or their being subsequently adjudicated 
bankrupts in a proceeding of involuntary bankruptcy, be a bar to the discharge of 
such debtor or debtors.’ That sect. 5108 of the Revised Statutes is hereby amended 
so as to read as follows: ‘ At any time after the expiration of six months from the 
adjudication of bankruptcy, or if no debts have been proved against the bankrupt, 
or if no assets have come to the hands of the assignee, at any time after the expira- 
tion of sixty days, and before the final disposition of the cause, the bankrupt may 
apply to the court for a discharge from his debts. This section shall apply in all 
cases heretofore or hereafter commenced.’ ” 


Congress adjourned Wednesday, Aug. 16. 


CALIFORNIA. 


Crvit Riguts Act.— According to the Alta Californian, Sawyer, J. 
(U. 8. Circuit Court), has held that that part of the Civil Rights Act which 
makes it a misdemeanor for any manager of a theatre, or other place of public 
amusement, to refuse admission to any one on account of color, is unconstitu- 
tional. The court says, — 


“ Congress has no power to make such a law; though the legislature of any State 
might, perhaps, do so. The management of a theatre is a private enterprise : the 
proprietor conducts it for his own profit: it is his investment, and he can lay down 
the laws by which it shall be conducted, and the public has nothing to do with it. 
If the defendant had sold a ticket, and agreed to let the buyer in, he would be 
liable to an action for damages, and such a suit might legally be brought. In the 
case as it stands, however, it is beyond the power of Congress to rule as it has in 
passing the act; and so much of the Fourteenth Amendment as applies to such 
cases is unconstitutional and void, and there is no ground on which this indict- 
ment can be sustained.” 


The prosecution gave notice that the case would be appealed to the United 
States Supreme Court. 


ILLINOIS. 


Contempt oF Court. — Storey v. The People. —It will be remembered 
that in March, 1875, the grand jury for Cook County returned against Storey, 
who was then the editor of a newspaper, three indictments for libel, and one for 
publishing an obscene newspaper. Thereupon there appeared in Storey’s paper 
a series of violent and abusive articles, attacking the integrity of the jury as a 
body, and the characters of its individual members. The jury appealed to the 
court for protection. Storey was called before the court, and committed to 
jail for contempt. An application was made to the Supreme Court in his 
behalf, and he was discharged on bail. It appears from the case before the 
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Supreme Court that all the indictments against Storey had been returned before 
the publication of the articles complained of; and that, at the time of their 
publication, Storey had no knowledge or belief that there were any other com- 
plaints pending against him. There did not appear to be any allegation that 
the publication was calculated to prevent the obtaining a competent petit jury 
to try the indictments, or that the presiding judge would be affected thereby. 
The only question then was, assuming the articles to be libellous, whether the 
publication of a libel on a grand jury because of an act already done may be 
summarily punished as contempt. The court hold that it cannot. After cit- 
ing The Queen v. Lefroy, 8 Q. B. 134, — where it is said the superior courts 
“were carved out of the one supreme court, and were all divisions of the aula 
regis, Where it is said the king in person dispensed justice, and their power 
of committing for contempt was an emanation of the royal authority, for any 
contempt of the court would be a contempt of the sovereign,’’ — the opinion 
proceeds : — 


“The theory of government requiring royalty to be invested with an imaginary 
perfection, which forbids question or discussion, is diametrically opposed to our 
theory of popular government, in which the utmost latitude and freedom in the dis- 
cussion of business affecting the public, and the conduct of those who fill positions 
of public trust, that is consistent with truth and decency, are not only allowable, but 
essential to the public welfare. 

“ The common-law mode of proceeding in cases of contempt presents no question 
of fact to be tried by a jury. The defendant determines by his own answer, under 
oath, whether he is guilty of that which is charged against him as a contempt of 
court ; and, if he fails thereby to purge himself, the court may at once impose the 
punishment. 

“ The law of libel at common law left the jury to determine whether the defend- 
ant was guilty of the publication alone ; but the question of whether the publication 
was libellous was for the court, and it was admissible to show by evidence that the 
publication was true, or the motive with which the publication was made. Whether, 
therefore, the party charged with the libel was tried by a jury, or proceeded against 
summarily as for contempt, the only question of fact was, whether he was guilty of 
the publication. ¥ 

“In this State, however, our constitution guarantees ‘that every person may 
freely speak, write, and publish on all subjects, being responsible for the abuse of 
that liberty ; and in all trials for libel, both civil and criminal, the truth, when pub-* 
lished with good motives and justifiable ends, shall be a sufficient defence.’ 

“ This language, plain and explicit as it is, cannot be held to have no application 
to courts, or those by whom they are conducted. The judiciary is elective ; and the 
jurors, although appointed, are, in general, appointed by a board whose members are 
elected by popular vote. There is, therefore, the same responsibility, in theory, in 
the judicial department, that exists in the legislative and executive departments, to 
the people for the diligent and faithful discharge of all duties enjoined on it; and the 
same necessity for public information with regard to the conduct and character of 
those intrusted to discharge those duties, in order that the elective franchise shall be 
intelligently exercised, as obtains in regard to the other departments of the govern- 
ment. 

“When it is conceded that the guaranty of this clause of the constitution ex- 
tends to words spoken or published in regard to judicial conduct and character, it 
would seem necessarily to follow that the defendant has the right to make a defence 
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which can only be properly tried by a jury, and which the judge of a court, espe- 
cially if he is himself the subject of the publication, is unfitted to try. 


“Entertaining these views, the judgment of the court below must be reversed, 
and the respondent discharged.” 


The case seems pre-eminently one in which, if the court is satisfied, no one 
else need ery out. We may be permitted, however, to hope, that, in case Mr, 


Storey sees fit to comment further on the matter, he will at least change the 
manner of his discourse. 


IOWA. 


Suits acarnst Recervers. — The fact that a great many railroads are at 
present operated by receivers has naturally given prominence to the question, 
whether such receivers are liable to suit in courts other than those appointing 
them, at least without leave first had from the court appointing; and not un- 
naturally has given rise to some diversity of opinion. In Allen v. Central R.R. 
Co. of Iowa, the plaintiff was wrongly ejected from the defendant’s cars, and 
brought his action for damages against the company in the State court. It 
appeared that a receiver had been appointed by the Circuit Court of the 
United States, under an order directing that the receiver ‘‘ take full charge of 
all the property, income, profits, earnings, and receipts of said Central Rail- 
road Company of Iowa; and that the said receiver pay out of the income, re- 
ceipts, and earnings of the road no debts or expenses of any kind, without 
special order, of which plaintiff shall have notice, except such as shall become 
due, belong to, and come within the category and character of operating ex- 
penses of the said road: ’’ and the court below ruled that the action could not be 
maintained, leave to bring it not having been obtained from the Circuit Court. 


On appeal, the Supreme Court, as to the question whether or not leave should 
have been obtained, say, — 


“In Kinney v. Crocker, Receiver, 18 Wis. 74, which was an action to recover of 
defendant, who was in possession of and operating a railroad as a receiver, under the 
orders of the United States District Court, for injuries occasioned to the plaintiff by 
the alleged negligence of the agents and servants of defendant in operating a train 
of cars, it was held that the court below properly refused to instruct the jury, that, 
unless the plaintiff had leave from the United States District Court to bring the suit, 
he could not recover. In this case, whilst it was admitted ‘that a court of equity 
will, on a proper application, protect its own receiver, when the possession which he 
holds under the authority of the court is sought to be disturbed,’ and that a plaintiff 
‘desiring to prosecute a legal claim for damages against a receiver might, in order to 
relieve himself from the liability to have his proceedings arrested by an exercise of 
this equitable jurisdiction, very properly obtain leave to prosecute,’ yet it was held 
that ‘his failure to do so is no bar to the jurisdiction of the court of law, and no 
defence to an otherwise legal action on the trial;’ and the court say, ‘ There can be 
no room to question this conclusion in all cases where there is no attempt to interfere 
with the actual possession of property which the receiver holds under the order of 
the Court of Chancery, but only an attempt to obtain a judgment at law on a claim 
for damages.’ This case, in our opinion, announces the correct doctrine. See also 


Paige v. Smith, 99 Mass. 395; Hills v. Parker, 111 Mass. 608; Camp v. Barney, 
11 N. Y. 873. 
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“Tn all of these cases, the action was brought against the receiver; but if, in such 
case, it is not necessary to obtain authority, to commence the action, of the court 
appointing the receiver, @ fortiori is it not necessary to obtain such authority when 
the action is against the railroad company itself.” 


In the United States Circuit Court at St. Louis, however, on motion of the 
receivers of the Pacific Railroad, the plaintiff, who had brought suit in the 
State court, and obtained an injunction restraining them, as receivers, from 
proceeding to her damage with certain work in the street adjoining her prem- 
ises, was enjoined from further proceeding in the State court; the court saying, 
“One court having custody of property through its receivers cannot admit 
that another court has power to define what are their duties with reference to 
such property. To admit such a principle would be to permit other tribunals 
to instruct our receivers in regard to their duties, and to surrender control over 
them to the numerous courts within whose jurisdiction they are required to 
act.”’ Indeed, according to a note in the Central Law Journal, Judge Ditton 
refused the writer leave to bring an action for damages in the State court 
against the receiver of the Central Railroad of Iowa. 

The cases cited from Massachusetts are very far from maintaining the 
proposition in support of which they are referred to. In Paige v. Smith, the 
decision went on the ground that the courts of Vermont, in which State the de- 
fendants had been appointed, having decided that it was no defence that they 
were receivers, the courts of Massachusetts would not go behind that decision; 
and in Hills v. Parker, which was an action of replevin, the question simply 
was, whether the defendants were entitled to the property in dispute in any 
capacity. 


KANSAS. 


Usury unDER NatrionaL Bank Act. — ASSIGNEE IN BANKRUPTCY. — 
In Crocker, Assignee, v. First National Bank of Chetopa (United States Circuit 
Court), the assignee sued to recover twice the amount of interest taken from the 
bankrupts by the defendants, the interest charged by the defendants being at a 
greater rate than is allowed by the laws of Kansas. The court (Ditton, J.) 
held that the recovery should be for double the whole amount of interest paid, 
and not merely for double the amount in ezcess of the legal rate under the law 
of the State. On the question, whether the right of action which the bankrupts 
had passed to their assignee, the plaintiff, the opinion continues: — 


“The next question is, Js the assignee in bankruptcy their ‘ legal representative’ 
within the meaning of the statute? Rev. Stat. sect. 5198. It is our opinion that 
an assignee in bankruptcy is, in respect of such a claim as this, which has injuriously 
affected and reduced the estate in bankruptcy, and which is to be enforced ‘ by an 
action in the nature of an action of debt,’ peculiarly and most appropriately ‘the 
legal representative’ of the bankrupt. Every reason which, in case of the death 
of the debtor without bankruptcy, would give the right of action to the administra- 
tor or executor as his legal representative, applies with full force to the assignee in 
bankruptcy, if his estate is, during his lifetime, administered in a court of bank- 
tuptey. See Tiffany v. Nat. Bank of Mo., supra; 1 Deac. on Bank. (3d ed.) 523, 524; 
Beckham v. Drake, 2 H. L. Cas. 640. 
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“Tn this view, it is unnecessary to determine whether the right of action would 
vest in the assignee under the Bankrupt Act (Rev. Stat. sects. 5044-5047) ; though it 
seems not improbable that the provisions of these sections are comprehensive enough 
to embrace it. Darby's Trustees v. Boatmen’s Sav. Inst., 1 Dill. 141; s. c. 18 Wall. 375, 

“Under the English Bankrupt Act, no right of action passes to the assignee fora 
mere personal tort to the bankrupt, as for assault or libel; but it is otherwise in 
respect of injuries or torts which result in diminishing the estate of the bankrupt; 
and the distinction is taken between rights of action where personal suffering or in- 
convenience is the primary cause of the action (which do not pass), and where 
pecuniary loss or damage is the primary cause of action (which do pass). 1 Deac. on 
Bank. (3d ed.) 522 et seg. This distinction seems tobe made in our Bankrupt Act, 
which vests in the assignee all such ‘rights of action.’ ” 


MASSACHUSETTS. 


NEGLIGENCE. — CHARITABLE InstiTUTION. — The rule as to the liability 
of commissioners of public works for negligence, where there has been no fault 
on their part in the choice or appointment of those who were to perform the 
work, has received a new application in McDonald vy. The Massachusetts Gen 
eral Hospital, The defendants are a public charitable institution, incorporated 
for the purpose of erecting, supporting, and maintaining a general hospital for 
sick and insane persons. Their funds are derived from gifts from the Com- 
monwealth, from gifts, devises, and bequests of benevolent persons, and from 
a portion of the profits of the Massachusetts Hospital Life Insurance Co. and 
of certain other insurance companies, to be paid over to the defendants accord- 
ing to the terms of their several charters. Patients of means are expected to 
pay according to their circumstances and the accommodations they receive, 
though the benefits of the hospital are administered at as low a rate as prac- 
ticable; but there are also furnished from the funds of the hospital, and from 
gifts and bequests especially for that purpose, a certain number of ‘ free 
beds.”? The trustees have authority to determine who shall be admitted as 
patients. 

The treatment of all cases in the hospital is by the visiting physicians and 
surgeons, who act gratuitously, and the house pupils acting under their direec- 
tion. Such physicians and surgeons are practitioners in the city of Boston, 
outside of the hospital, and are selected by the trustees to treat patients who 
come to the hospital for gratuitous treatment. The house pupils are chosen 
by the trustees from a ‘list of applicants qualified for the service, to be nomi- 
nated by the visiting physicians and surgeons.” 

It appeared that the plaintiff, on Dec. 9, 1870, fell from a building and 
broke his thigh-bone, and that he was brought the same day to the defend- 
ants’ hospital for treatment. While there he occupied a “free bed,’’ and 
received gratuitously the surgical care and nursing which the hospital affords 
to its patients. The house pupil who set the broken bone and attended to 
the case during the plaintiff’s stay had been recommended by the attending 
physicians and surgeons, and appointed as provided in the by-laws; and the vis- 
iting surgeon under whose direction the pupil acted, was a man of the highest 
professional reputation. 

The plaintiff alleged that the fractured bone had not been properly set, 
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either by reason of the incompetency or negligence of the pupil, or of the 
negligence of the surgeon ; and that, in consequence, he was permanently dis- 
abled. Devens, J., in his opinion, says, — 


“The corporation has no capital stock, no provision for making dividends or 
profits ; and whatever it may receive from any source it holds in trust, to be devoted 
to the object of sustaining the hospital, and increasing its benefits to the public by 
extending or improving its accommodations and diminishing its expenses. Its funds 
are derived mainly from public and private charity. Its affairs are conducted for a 
great public purpose, — that of administering to the comfort of the sick, — without any 

_ expectation on the part of those immediately interested in the corporation of receiv- 
ing any compensation which will inure to their own benefit, and without any right 
to receive such compensation. This establishes its character as a public charity. 
Jackson vy. Phillips, 14 Allen, 539. The fact that its funds are supplemented by such 
amounts as it may receive from those who are able to pay wholly or entirely for the 
accommodation they receive does not render it the less a public charity. All sums 
thus obtained are held upon the same trust as those which are the gifts of pure 
benevolence. Gooch v. Association for Relief of Aged Females, 109 Mass. 558. Nor 
does the fact that the trustees through their agents are themselves to determine who 
are to be the immediate objects of the charity, and that no person has individually 
a right to demand admission to its benefits, alter its character. All cannot partici- 
pate in its benefits. The trustees are those to whom is confided the duty of selecting 
those who shall enjoy them, and prescribing the terms upon which they shall do so. 
If this trust is abused, the trustees are under the superintending power of this 
court, as a court of equity, by virtue of its authority to correct all such abuses; and 
the interest of the public therein —that is to say, of the indefinite objects of the 
charity — may be represented by the Attorney-General. Sanderson v. White, 18 Pick. 
820; Attorney-General vy. Old South Society, 18 Allen, 474. 

“Tt might well be questioned whether any contract could be inferred between 
the plaintiff and defendant. It has offered to him freely those ministrations, which, 
as a dispenser of a public charity, it has been able to provide for his comfort; and he 
has accepted them. It has no funds which can be charged with any judgment which 
he might recover, except those which are held subject to the trust of maintaining 
the hospital. If, however, any contract can be inferred from the relation of the 
parties, it can be only on the part of the corporation that it shall use due and rea- 
sonable care in the selection of its agents. Where actions have been brought against 
commissioners of public works serving gratuitously for negligence in carrying on 
the work by which injury has occurred, it has been held that they were not liable, if 
proper care had been used by them in selecting those who were actually to perform 
the work. Halliday v. Vestry and Parish of St. Leonard, 11 C. B. x. 8.192. The 
liability of this defendant corporation can extend no farther than this: if there has 
been no neglect on the part of those who administer the trust and control its man- 
agement, and if due care has been used by them in the selection of their inferior 
agents, even if injury has occurred by the negligence of such agents, it cannot be 
made responsible. ‘The funds intrusted to it are not to be diminished by such casu- 
alties, if those immediately controlling them have done their whole duty in reference 
to those who have sought to obtain the benefit of them. There was no attempt to 
show that the trustees had in any respect failed in the performance of their duty. 
If they had made suitable regulations, and had selected proper persons to fill the 
position of surgeons, then, whether those persons neglected to perform their duty, or 
whether another person, as the house pupil, not selected for the office of surgeon, 
assumed without authority to act as such, and injury has thus resulted, the plaintiff 
has no remedy against the corporation.” 
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Messrs. A. L. Soute of Springfield, F. W. Hurp of Boston, and C. W, 
Cuirrorp of New Bedford, have been appointed a commission to inquire into 
the expediency of revising the judicial system of the State, under the follow. 
ing resolve of the legislature, approved April 26, 1876: — 


“ Resolved, That the Governor and Council be, and they are hereby, authorized to 
appoint a commission, consisting of three suitable persons learned in the law, to sit 
during the recess of the legislature, with authority to call witnesses to inquire into 
the expediency of revising the judicial system of the State, with a view to securing 
greater economy, efficiency, and promptness in the administration of justice, espe. 
cially by justices of the peace, trial-justices, and police, district, and municipal 
courts. Said commission shall submit its report in writing, with bill or bills if prac. 
ticable, to the Secretary of the Commonwealth, on or before the twentieth day of 
December next, on which day the commission shall expire. The Secretary of the 
Commonwealth shall cause the report to be printed as a document of the public 
series to be laid before the next General Court, and a sufficient number of copies to 
be printed to allow the secretary to transmit one to each member of the present 
legislature, in addition to the distribution of such documents now prescribed by 
law.” 


It is understood that the real matter for investigation is the anomalous 
condition of the courts of local jurisdiction. For the last few years the 
legislature has been making the experiment of establishing, from time to time, 
‘¢ district courts ’’ in different parts of the State (a certain number of towns 
generally being a judicial district); courts intended within the reach of their 
jurisdiction to supersede the older machinery of justices’ and police courts. 
Some twenty-three district courts, in all, have thus far been erected. While 
it has been clear that improvements in this direction were needed, the efforts 
of the legislature have not pursued any well-arranged plan; and the result 
seems to be want of uniformity, some confusion, and altogether an anomalous 
condition of the inferior courts. 


In re Sears’ Witt. —In this case, which has attracted a good deal of at- 
tention on account of the enormous property involved, — supposed to amount 
to eight or nine millions of dollars, —a decision has just been rendered by the 
Supreme Court. The testator, Joshua Sears, died Feb. 7, 1857, leaving a 
will, containing among others the following provisions: — 


“ All the rest, residue, and remainder of my estate I give to said Alpheus Hardy, — 
Horatio Harris, and Hugh Montgomery, their heirs and assigns, as joint-tenants in 
trust, to hold, invest, manage, and take care of the same, according to their best 
knowledge and discretion ; and I wish them to invest one-half part of my estate in 
favorable purchases of real productive estate, stores to be preferred, looking well to 
the value and titles thereof; and I wish them to invest one-half part of said estate in 
bottom-mortgages on estates which shall be considered of twice the value of the 
money loaned thereon, the titles of such estates to be well examined. I give to my 
son, Joshua M. Sears, the sum of thirty thousand dollars, to be paid to him at the 
age of twenty-one years. 

“ All such parts of the income of my estate which may be necessary for the 
support and education of my son I direct to be used for that purpose; and, when he 
shall be twenty-one years old, I direct that four thousand dollars be paid to him 
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annually ; when he shall be twenty-five years old, six thousand per year; and ten 
thousand dollars per year when he shall be thirty years. 

“ And in case of the death of my son before he arrives to the age of twenty-one 
years, then I direct that ten thousand dollars be paid to said town of Yarmouth for 
the purpose of a library, and six thousand dollars for free lectures in said town.- 

“ And the residue and remainder of said estate I direct to be paid and divided, 
one-third thereof to my brother Charles, one-third to my brother Willard, and one- 
third to the children of my brother Thomas W. Sears.” 


The son named in the will, the only child of the testator, reached his 
majority the 25th December last, and at once claimed as sole heir all the prop- 
erty in the hands of the trustees, except so much as they needed to raise the 
annuities given in the will. The trustees filed their bill for instructions, mak- 
ing the brother of the testator, and the children of his deceased brothers, 
parties. The court has sent down the following rescript, ordering a decree in 
favor of the son : — 


“1, The last clause of the will was intended to take effect only in case the son 
of the testator should die before he arrived at the age of twenty-one years. As this 
contingency has not happened, this clause is inoperative; and the town of Yarmouth 
and the testator’s relatives named therein take nothing under it. 

“2, The provision, that ‘all such parts of the income of my estate which may be 
necessary for the support and education of my son I direct to be used for that 
purpose,’ is applicable only during the minority of the son, and ceased when he 
became of age; and in the further provision in the same clause for the payment to 
the son of annuities of four thousand, six thousand, and ten thousand dollars, said 
annuities are not cumulative, but are substitutes of each other. 

“3. It follows that the trustees hold the residue of the estate in their hands for 
the sole purpose of supporting a trust and paying an annuity which can never 
exceed ten thousand dollars. 

“The intention of the testator requires that the trustees should retain in their 
hands so much of the estate as is needed to support this trust; but the surplus 
beyond this is property undisposed of by the will, and devolves to the son by way 
of resulting trust. As he alone is beneficially interested in such surplus, it should 
be transferred to him by the trustees.” 


Mr. Nicnoras St. JoHN GREEN, Professor at the Boston Law School, 
and formerly lecturer at the Harvard Law School, died at Cambridge on the 
8th of September last. Although his name was only beginning to be known 
to the public, his loss cannot be mentioned by those who knew him, and who 
have the improvement of the law at heart, without bitter regret He was as 
important a figure in the field of jurisprudence as his equally lamented friend 
Chauncey Wright was in that of science and philosophy. In his early prac- 
tice, he acquired a critical knowledge of the criminal law; and he undoubtedly 
started with a superstitious respect for the technical element which still pre- 
vails in that part of the law. In fact, it would seem evident, that, as a younger 
man, he must have held a good many of the prejudices, legal and political, 
which are natural to a strong nature unchastened by learning and reflection. 
But his reason was stronger even than his temperament; and as time went on, 
and he became a student of history, political economy, psychology, and logic, 
prejudice gave way to philosophy, and his convictions, without losing in 
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strength, were tempered by an appreciation of the other side which powerful 
men do not always acquire. He handled a question of law not only with the 
mastery of a logician who easily reduced a case under established principles, 
but also, and with equal power, in the light of the history which explains 
those principles, and the considerations of political science and human nature 
which justify them. The evidence of his ability was not confined to the 
lecture-room; for it is not too much to say, that no man at the Suffolk bar 
produced a greater effect upon the opinions of the Supreme Court, in the cases 
which he presented, than he. His arguments, in addition to the qualities of 
substance which we have mentioned, had a terseness and simple beauty of 
form which it is impossible to compare with any less-distinguished models 
than those of Judge Curtis. Mr. Green did not live long enough to construct 
a systematic work; but as, with him, theory was not an excuse for ignorance 
of details, but was based as much on exact and practical knowledge as it was 
on broad and careful study outside the law, those who knew him best hoped 
and expected, that, when he was satisfied with his patient preparation, he would 
produce results worthy of his talents. A few notes to his two volumes of crim- 
inal cases, and two or three articles in this Review, are all that the profession 
can judge him by; and they are, perhaps, enough. But those who have had 
the great benefit of his conversation and criticism know, that, although he 
had justified the opinion of his friends, the world has lost work which it 
could ill spare, and which it would certainly have known. 


MICHIGAN. 


Use or Hicuway. — An interesting point touching the use of highways 
arose in Macomber y. Nichols. The action was brought by Nichols to recover 
for an injury occasioned by his horse taking fright as he was driving on the 
highway. The fright was caused by an engine mounted on wheels, which the 
defendant was running along the road by means of the steam-power by which 
it was operated. The engine, which was used mainly for threshing, was 
moved from place to place for that purpose. Among other things, the jury 
were instructed, at the request of Nichols, that if they found that ‘the plain- 
tiff was driving a well-broken and gentle horse in the public street, that the 
defendant, by running a steam-engine along said highway, caused plaintiff's 
horse to run away, and that plaintiff was thereby injured either in person or 
property, and that such steam-engine was well calculated to frighten horses of 
ordinary gentleness, then the plaintiff is entitled to recover;’’ that ‘a party 
placing upon the highway any vehicle unusual, and calculated from its appear- 
ance, and mode of locomotion, to frighten horses of ordinary gentleness, is lia- 
ble for all damages resulting therefrom; ’’ that ‘‘ the defendant had no right to 
run his steam-engine on the public street or highway, if such engine was cal- 
culated to frighten horses of ordinary gentleness.’’ 

The Supreme Court held these rulings erroneous. Cooxey, J., says in the 
opinion, — 

“The instruction, that any one placing upon the highway a vehicle unusual, 
and calculated from its appearance and mode of locomotion to frighten horses of 
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ordinary gentleness, is liable for all damages resulting therefrom, is not only 
erroneous, but it could not fail to mislead. It was an instruction, in substance, 
that the placing of such a vehicle in the highway is always, and under all circum- 
stances, an illegal act; a wrong in itself, for which an action will lie on behalf of 
any one who may chance to be injured in consequence. : 

“Persons making use of horses as the means of travel or traffic by the highways 
have no rights therein superior to those who make use of the way in other 
modes. It is true that locomotion upon the public roads has hitherto been chiefly 
by means of horses and similar animals; but persons using them have no 
prescriptive rights, and are entitled only to the same reasonable use of the ways 
which they must accord to all others. Improved methods of locomotion are 
perfectly admissible, if any shall be discovered ; and they cannot be excluded from 
the existing public roads, provided their use is consistent with the present methods. 

“When the highway is not restricted in its dedication to some particular mode 
of use, it is open to all suitable methods ; and it cannot be assumed that these will 
be the same from age to age, or that new means of making the way useful must 
be excluded merely because their introduction may tend to the inconvenience, or 
even to the injury, of those who continue to use the road after the same manner 
as formerly. A highway established for the general benefit of passage and traffic 
must admit of new methods of use, whenever it is found that the general benefit 
requires them; and, if the law should preclude the adaptation of the use to the 
new methods, it would defeat, in greater or less degree, the purpose for which high- 
ways are established. . . . Horses may be, and often are, frightened by locomotives 
in both town and country ; but it would be as reasonable to treat the horse as a 
public nuisance, from his tendency to shy and be frightened by unaccustomed 
objects, as to regard the locomotive as a public nuisance, from its tendency to 
frighten the horse. The use of the one may impose upon the manager of the 
other the obligation of additional care and vigilance beyond what would otherwise 
be essential; but only the paramount authority of the legislature can give to either 
the owner of the horse or the owner of the locomotive exclusive privileges. If 
one, in making use of his own means of locomotion, is injured by the act or omis- 
sion of the other, the question is not one of superior privilege, but it is a question 
whether, under all the circumstances, there is negligence imputable to some one, 
and, if so, who should be held accountable for it.” 


Dog Law. — Heisrodt v. Hackett. — The “faithful dog’’ has before this 
“borne ’? his master ‘‘ company”? into court. He has, however, so far as we 
remember, thus far appeared only in the character of witness, — a part assigned 
him, we suppose, from some notion that the canine instinct is less liable to error, 
or at any rate to the disturbing influence of self-interest, than the memory of 
man. Butin Heisrodt v. Hackett, lately decided in the Supreme Court of this 
State, he appears, or attempts to appear,—for the court discourages his 
effort, —in a new part. The facts are set out in the opinion delivered by 
Marston, J.:— 


“The plaintiff in this case was engaged in the business of raising berries for 
market. His profits depended largely upon protecting the berries from naughty 
birds, who, having no moral or conscientious scruples or respect for plaintiff's 
interests, would sometimes descend, and, without leave or license, appropriate the 
berries to their own use. To prevent such high-handed dealings, the plaintiff 
became the owner and possessor of a small, amiable, and intelligent dog, with 
valuable hunting qualities. This dog, when the birds attempted to steal or take 
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the berries, would at once warn them of the danger they incurred ; and they, upon 
seeing him approach, would immediately withdraw without waiting for the honor 
of a near acquaintance, so that not one of them would get a peck of the berries 
during the whole season. This dog had business everywhere around plaintiff's 
premises in watching and protecting them, — bolting in and out of all the rat-holes; 
catching and killing the occupants, if he could, but at the risk of soiling or losing 
his collar by the operation. There was a large, savage, and dangerous dog, a cross 
between a bull-dog and a mastiff, living near by plaintiff's residence. This was a 
dog without an owner. He was permitted to live, and was taken care of on 
defendant's premises. On Jan. 1, 1875, he went out making calls. The same day, 
plaintiff’s little dog was out attending to his duties, — pursuing or chasing a flock 
of snow-birds from off plaintiff's fields and berries; and, while engaged in this lauda- 
ble business, he followed the birds across the highway and into the field of a 
neighbor, where it does not appear there were any berries. While there, defendant's 
dog wilfully and maliciously attacked him, and with dangerous weapons —to wit, 
his teeth —so bit and injured the plaintiff's dog, that his bark was shattered. He 
went home in a languishing condition, and, languishing, on the same day did die. 
Plaintiff thereupon sued defendant to recover damages for the irreparable loss 
which he had sustained. The defendant justified his dog in what he had done, 
under the statute of 1873, requiring owners of dogs to procure a license therefor, 
and to cause the dog to wear a collar around his neck, and providing a penalty for 
keeping a dog contrary to its provisions. The sixth section of this act provides 
that any person may, and it shall be the duty of every police-officer and constable to 
kill, &c., any and all dogs going at large, and not licensed and collared, and should 
receive fifty cents from the township or city treasury for each dog so killed by 
them. Defendant claimed that his dog, in killing plaintiff’s dog, acted under this 
section. 

“ Held, 1. That it does not appear from the record, and the court will not presume, 
that defendant’s dog was either de jure or de facto a police-officer or constable ; and 
that if he held neither of these positions at the time, then clearly it was not his 
duty to act in so summary and severe a manner. 

“ Held, 2. That it not appearing that defendant’s dog ever applied to the township 
or city treasury, or received therefrom the compensation to which such officers are 
entitled in such cases, it cannot be said the proper public authorities ever, by paying 
him, ratified the act ; that he does not come within the other clause, which permits 
‘any person’ to kill such animals. 

“ Held, 3. That it does not satisfactorily appear that defendant’s dog had sufficient 
intelligence or discretion to act in an official capacity in such cases; that as an 
officer, if he claimed to act in that capacity, he only had the right to kill plaintiff's 
dog in case he found him going at large not licensed and collared ; and that whether 
defendant’s dog had examined the records and ascertained thereby that plaintiff's 
dog was not licensed, or whether he stopped and deliberately examined plaintiff's 
dog to see if he had a collar on, does not appear; nor does it clearly appear that he 
killed him for the sole reason that he was not licensed and collared ; and that, as he 
had no right to kill him for any other reason, the intention with which he committed 
the act becomes material ; that even if the plaintiff’s dog had no collar on, and the 
defendant’s dog killed him, — not because in not wearing a collar he was violating the 
statute, but because of some spite or malice entertained towards him, — then it is clear 
he could not afterward come in and justify under this statute ; but that, if for the 
sole reason that the plaintiff's dog was not licensed and collared, the defendant's 
dog, in the performance of his official duty, killed him, then, were it not for other 
considerations, his owner or possessor might be held not liable; that if, however, 
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there was not that coolness and deliberation which the law would require, but the 
act was prompted by or sprang from a wicked, depraved, or malignant disposition, 
then the act could not be justified 

“ Held, 4. That all such highly penal provisions of the law must be strictly 
construed ; that, where a statute authorizes a particular officer to perform an act, 
another cannot do it and justify under the authority given (4 Bl. Com. 178); that 
where an officer or a person is, under certain circumstances, given authority to 
take life, a dog cannot ‘ of his own head’ do the act, and afterward his owner say, 
‘Because an officer under the circumstances could have done the act, my dog had 
like authority.’ See Bishop v. Fahay, 15 Gray, 61; Kerr v. Seaver, 11 Allen, 151. 

“ Held, 5. That, it not appearing that defendant’s dog was licensed and had on a 
collar at the time he committed the act, he was apparently equally in the wrong 
and liable to be killed, and had no right to punish others no more guilty than he 
was himself. 

“ Held, 6. That the owner in any case would not be prevented from recovering 
if his dog was licensed and had kept a collar upon him, where perchance the collar 
without his knowledge in some way, either accidentally or otherwise, got off, until 
af least a reasonable time thereafter had elapsed to enable him to discover the fact 
and replace it; that the statute does not prescribe the kind of collar to be worn; and 
that, if plaintiff had put a paper collar upon his dog, experience teaches us that it 
would become soiled, and that frequent changes would become absolutely necessary ; 
that if, under such circumstances, plaintiff had taken off the old in order to put 
on a clean collar, and, while in the act, defendant’s dog, standing by and seeing 
the old collar taken off, would not be authorized at once, before plaintiff had time 
to replace it, to pounce upon and kill plaintiff's dog; and that if plaintiff's dog, in 
the pursuit of rats, had torn and destroyed his collar, the defendant’s dog, watch- 
ing for such opportunity, would have no right to take advantage of the circum- 
stances and kill him before his owner had an opportunity to discover the fact and 
replace it; and that no such severe and deadly construction can be given to the 
statute. 

“Judgment reversed, with costs, and new trial ordered.” 


Chief Justice CooLry of the Supreme Court has been appointed lecturer 
on law in the new Johns Hopkins University at Baltimore. 


MISSOURI. 


WE have indicated above the state of mind of a certain portion of the 
inhabitants of Missouri, touching the propriety of paying their debts. We 
are sorry to learn from the Central Law Journal, that, in another important 
particular, matters are far from being in a satisfactory condition in that State. 
The Law Journal, speaking not more warmly perhaps than the subject deserves, 
says, — 

“One of the worst features of our judicial system is, that succession to the judicial 
bench is made to depend upon the action of political caucuses. One of those cau- 
cuses in this State has put forth a platform ringing throughout with the cry of reform, 
and then has committed an act worthy of the worst days of machine politics by 
nominating for the office of judge of the Supreme Court a new and untried man in 
place of one of the ablest and best judges that has sat on that bench since its creation. 
We do not propose to enter into a political discussion; but we propose to speak our 
views plainly in regard to this matter: and we say, that men are judged by their 
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actions, and not by their words; and that when a political convention commits an act 
of this kind, and then cries ‘ Reform, reform!’ its cry of reform is a false pretence. 
It is a shame that the election of a judge should be made a party question. Itisa 
still greater shame that that miserable maxim of American politics, ‘to the victors 
belong the spoils,’ should ever have assailed the judicial bench, and threatened its 
independence. While a reform party is putting forward a purely party candidate 
for the supreme bench, the people, in some of their local conventions, are exhibiting 
a disrespect for that court worthy of French communists. A body of citizens in 
Morgan County the other day met and resolved to repudiate a certain portion of 
their funded county indebtedness, and, among other resolutions, adopted the follow- 
ing: ‘ Resolved, That the decisions of our State Supreme Court on these bond ques- 
tions are without precedent, and are unjust, partial to the bond-holder, and are utterly 
subversive of natural rights, and should not be respected by the people of Missouri 
in this behalf.’ A stronger argument than this resolution could not be put forth, 
not only in favor of the independence of the judiciary from the influence of popular 
clamor, but also in favor of its independence of party politics. A political convention 
which met at Jefferson City on the 9th instant did itself honor in renominating Hon. 
David Wagner to the position he now holds. We sincerely hope that the voters df 
Missouri will see the propriety of viewing the claims of the two candidates solely 
with reference to their respective merits and services, and not from a party stand- 
point.” 


NEBRASKA. 


In Thurston v. Union Pacific R.R. Co. (U. S. District Court), as we learn 
from the Legal Gazette, a rule was laid down, which, it is to be hoped, the 


defendants will not be slow to avail themselves of. The plaintiff, a notorious 
gambler, having bought his ticket and taken his place in the train, was forci- 
bly ejected therefrom on the ground that he was there for the purpose of gam- 
bling. In a suit for damages, Dupiry, J., charged the jury, that though the 
company were bound to take every proper person who offered, upon his com- 
pliance with the rules of the company, still the person ‘‘ must be upon lawful 
business; ’’ that, as gambling was a crime against the State law, it was ‘‘ not 
even necessary for the company to have a rule against it;’’ and that ‘‘ whether 
the plaintiff was going upon the train for gambling-purposes, or whether from 
his previous course the defendant might reasonably infer that such was his 
purpose, is a question of fact for the jury. If they find such to have been the 
case, they cannot give judgment for any more than the actual damage sus- 
tained,’’ the price of the ticket, — no offer having been made to return the 
money. 

A rule involving the same principle was laid down in Vinton v. Middlesex 
R.R. Co., 11 Allen (Mass.), 306, in which the court say the defendants had 
the right to ‘exclude or expel from their vehicles a passenger whose condi- 
tion and conduct were such as to give a reasonable ground of belief that his 
continuance in the vehicle would create inconvenience and cause annoyance 
to other passengers,’’ and that without waiting for any ‘‘ overt act.” 


NEW HAMPSHIRE. 


Eviwence. — Opinions OF Non-PROFESSIONAL W1TNESSES. — The pro- 
priety of the rule which excludes the opinions of non-professional witnesses 
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on the question of sanity has been successfully challenged in Hardy v. Merrill. 
The matter was thoroughly re-examined; and in an elaborate opinion the court 
have reversed the rule, and our old friends, Boardman v. Woodman, 47 N. H. 
120, State v. Pike, 49 N. H. 399, and State v. Archer, 54 N. H. 468, disap- 
pear as authorities on that point. This leaves the rule in force only, it is 
believed, in Massachusetts, Maine, and Texas. Even in these States, the in- 
creasing importance of the subject and the peremptory needs of justice have 
already introduced so many exceptions, that we may reasonably hope soon to 
see the rule itself give way. (See Barker vy. Comins, 110 Mass. 477; and Nash 
y. Hunt, 116 Mass. 237.) Indeed, it may well be doubted whether the ex- 
ceptions are such in any thing but name. Says Foster, C. J., in Hardy v. 
Merrill, — 


“The Massachusetts rule is, that non-experts’ opinions shall be excluded : but the 
tule itself does not exclude them; it only excludes the use of certain words. It 
admits the opinions, and merely embarrasses the witness and confounds the jury by 
requiring the witness to express his opinion without using certain forbidden terms, 
and by using others that are understood by the jury and everybody else to be pre- 
cisely synonymous. A non-expert, who has been watching by the bedside of a sick 
man, may say, ‘He was delirious all night.’ Anybody may say that a man was 
‘crazy drunk ;’ that a testator didn’t seem to understand any thing that was said 
to him,— seemed senseless, unnatural, not as usual; or that ‘no change was per- 
ceptible in his intelligence,’ ‘no incoherence of thought,’ nor any thing unusual or 
singular in respect to ‘ his mental condition ;’ was healthy or sickly in body. But, 
in giving his opinion of mental health or disease, the non-expert must not use the 
words ‘sane,’ ‘insane,’ ‘mentally disordered,’ or ‘deranged ;’ but, so far as he can 
find synonymes for these words, he may express his opinion in them.” 


It must be confessed that it is not easy to follow the reasoning of the court 
in Barker v. Comins. The questions asked of the witness were, ‘‘ Did you 
notice any change in his intelligence or understanding?’ and, ‘‘ Did you 
notice any want of coherence in his remarks?’’ The court, on the point of 
the admissibility of these questions, say, ‘‘ The questions did not call for the 
expression of an opinion upon the question, whether the testator was of sound 
or unsound mind, which the witnesses, not being either physicians or attest- 
ing witnesses, would not be competent to give. The question, whether there 
was an apparent change in a man’s intelligence or understanding, or a want 
of coherence in his remarks, is a matter, not of opinion, but of fact, as to 
which any witness may testify, in order to put before the court or jiry the 
acts and conduct from which the degree of his mental capacity may be in- 
ferred.’ There seems to be some confusion in the use of the word ‘ fact.” 
Undoubtedly, in the ordinary meaning of the word, whether or not a man is 
insane is as much a fact as whether or not his conversation is coherent. But, 
if the court mean by fact that the matter in question is such that the witness 
can communicate it by merely giving what his senses have apprehended with- 
out the intervention of his reason, the position may well be denied. In the 
latter sense, the witness might testify that the testator spoke, or narrate what 
was said; but to say that what was said was coherent, implies, not only that 
the witness compares it with other conversations of the testator, but also that 
he has, by what of necessity must be a somewhat complicated mental pro- 
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cess, established for himself some kind of a standard of coherence, to the test 
of which he brings the words in question. Two witnesses who had heard a 
man speak could not truthfully disagree as to the fact of speaking; but they 
might, without the slightest question of their veracity, disagree widely as to 
whether what was said was coherent, or indicated a failure of understanding. 
In a word, the question of insanity is of precisely the same class as the ques- 
tions in Barker y. Comins. Undoubtedly it is a more difficult one to answer; 
but that goes only to the value of the opinion given, and not to the right of 
the witness to give it. 

Indeed, if the question should arise again before the Massachusetts courts, 
we do not see how they can escape the force of their own reasoning in the late 
case of Commonwealth v. Sturtivant, 117 Mass. 122. In that case, on the trial 
of the defendant for murder, a witness who had seen, while it was fresh, a 
certain blood-stain upon a coat, was allowed to state that the appearance of 
the stain indicated the direction from which the blood came, and to say that 
‘*it came from below upward.’’ The court, in their opinion, say, — 

“The exception to the general rule, that witnesses cannot give opinions, is not 
confined to the evidence of experts testifying on subjects requiring special knowledge, 
skill, and learning, but includes the evidence of common observers, testifying to the 
results of their observation made at the time in regard to common appearances and 
facts, and a condition of things which cannot be reproduced and made palpable toa 
jury.” 

Not the least curious thing in Hardy v. Merrill was the fact brought to 
light in the examination of the court, that so far was the rule in question from 
being, as had always been supposed, in ‘‘ accordance with the long-established 
and uniform usage ”’ in the State, that quite the contrary was true: the fact 
being, that, during a great period of the judicial history of the State, the 
usage was the other way; and that the rule in question, laid down in 1866 and 
1869, was a departure from the ancient ways. There would seem to be some 
reason, too, to believe that the rule in Massachusetts, though laid down very 
long before that in New Hampshire, was not in accordance with the still earlier 
decision of the court of that State. 


NEW YORK. 


Stewart’s Wix1, Jn re.— This was a petition of certain alleged rela- 
tives of the late A. T. Stewart to have the probate of his will vacated. The 
petition set forth that the petitioner and others named with him were heirs-at- 
law and next of kin of the testator; that the paper purporting to be the last 
will and codicils of said Stewart were, on the evening of April 13, 1870, pre- 
sented to the surrogate for probate; and that, on the next day, letters testa- 
mentary were issued, and said will and codicils were recorded in the surrogate’s 
office as duly proved; that the probate and record thereof were not made pub- 
licly at the surrogate’s court-room or office, but privately, at the home of 
Mrs. Stewart, and in unusual haste, on the day of the funeral of said Stewart; 
and that no citation was issued and no notice directed to the petitioners. The 
petition also alleged that said will was obtained by the undue influence of 
Henry Hilton or some other person unknown to the petitioner. On the return 
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day, the counsel for the executors moved that the proceedings be dismissed so 
far as they sought to set aside the will as a will of personal estate. The peti- 
tioner’s counsel assented, and the petition to that extent was dismissed. The 
widow and the executors filed answer, admitting the circumstances of the pro- 
bate, but denying substantially the other allegations of the petitiori, and al- 
leging that enormous sums had already been expended in prosecuting the plans 
of the testator, some of them of a charitable nature, and that large sums had 
been paid out as legacies. The surrogate held, against the executor’s con- 
tention, that he had power to entertain the petition as a necessary incident 
to his jurisdiction, notwithstanding the probate of the will as a will of real 
estate is not conclusive either as to the validity or the due execution of will, 
but is prima facie evidence only; but that the petition ‘‘ should be regarded 
as an appeal to the discretion of the court, and not as a matter of absolute 
right.’’ On the question, whether a case had been made out which called for 
the exercise of that discretion, the opinion continues: — 


“Under these statutes and authorities cited, there seems to be no doubt that at 
most the probate of the will in question is only prima facie evidence ; and that, in any 
proceeding by the alleged heirs-at-law of the testator to enforce their alleged rights 
in respect of the real estate, the force of that probate may be attacked. It is entirely 
clear that this court has no power to grant to the petitioners any affirmative relief by 
which their rights to the real estate in question may be determined. If the probate 
should be opened, would the petitioner be in any better position to enforce his alleged 
claim to the real estate left by the testator than he would if the probate remained ? 
He must take proceedings in another court by ejectment or partition, and must 
there show that he is an heir entitled; and, when he has shown that, the production 
of the probate would not be even prima facie evidence against his right, unless the 
party interposing the probate as an obstacle to the petitioner’s claim could show 
affirmatively that the petitioner was duly cited on the probate; and, if he were so 
cited, under well-settled authorities in such cases he could attack the validity of the 
will as though it were never proved. . . . If I am right in my estimate of the effect 
upon the alleged rights of the petitioner, and those whom he assumes to represent, 
in the opening of the probate, it seems to me that it would be an unwise and unjust 
exercise of the judicial discretion of this court to open the probate where no practical 
and substantial benefit can inure to them, while it would be likely to throw discredit 
upon the tenure of the real estate devised to Mrs. Stewart, and paralyze the great 
enterprises now in progress. 

“ For the reasons above stated, the petition should be dismissed.” 


OREGON. 


InvoLtuntaRyY Bankruptcy oF Corporations. — Jn re THE OREGON 
BULLETIN PRINTING AND PuBLISHING Company. — In this case the question 
arose, whether, to authorize an involuntary adjudication in bankruptcy against 
a corporation under the statute as amended in 1874, it was necessary that the 
petitioning creditors should constitute at least one-fourth thereof in number, the 
aggregate of whose debts provable under the act amount to at least one-third of 
the debts so provable; and Deapy, J., in an able opinion, held that it was not. 
(See 10 Am. Law Rev., p. 380.) This opinion has now been overruled by the Cir- 
cuit Court, Sawyer, J. It will be remembered, that, by sect. 39 of the Bank- 
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ruptey Act of 1867 (corresponding to sects. 5021-5023 of the Revised Statutes), 
any person resident in the United States, and owing provable debts exceeding 
$300, might, if he committed certain specified acts, be adjudged bankrupt on 
the petition of one or more creditors whose debts amounted to $250. By sect. 
5122 of the Revised Statutes, it is provided that the provisions of the title 
(‘‘ Bankruptcy ’’) shall apply to all ‘*‘ moneyed, business, or commercial cor- 
porations and joint-stock companies;’’ and that ‘‘ upon the petition of any 
creditor of such corporation or company, made and presented in the manner 
provided in respect to debtors, the like proceedings shall be had and taken as 
are provided in the case of debtors.’? By act of 1874, the provisions of sect. 
30 of the act of 1867 are amended so as to provide ‘‘ that any person residing 
and owing debts as aforesaid,’’ who shall commit certain acts, ‘‘ shall be ad- 
judged a bankrupt on a petition of one or more of his creditors who shall con- 
stitute one-fourth thereof at least in number, and the aggregate of whose debts, 
provable under this act, amounts to at least one-third of the debts so provable.” 

The line of reasoning of the lower court was, that sect. 5122, Revised Stat- 
utes, first applies the statute to corporations; that the language of the section, 
‘* any creditor,’’ plainly implied that no reference need be had to the number of 
the creditors, or the aggregate of their debts; and that the act of 1874, contain- 
ing only specific amendments, must be held in the case of sect. 39 to apply 
only to that section, and so to alter the petition only in the case of proceedings 
against a natural person. Sawyer, J., however, says, — 


“ The Revised Statutes, which embodied on a different arrangement the provisions 
of the Bankrupt Act of 1867, and repealed the latter as a separate and independent 
act, were actually passed on the same day with the act of June 22, 1874, purporting 
to amend and supplement the act of 1867 so repealed. Which of the two acts passed 
first in point of time on that day does not appear. It is necessary to a proper dis- 
cussion of the question presented to ascertain and keep in view the relation of these 
two statutes to each other. Sect. 5595 provides that ‘the foregoing seventy-three 
titles embrace the statutes of the United States general and permanent in their 
nature in force on the first day of December, one thousand eight hundred and seventy- 
three,’ &c.; and the following sections repeal the previous acts. It is plain, that, 
whatever the result, the intent was, in this act, to express without change of sense, 
in a different form and arrangement, all the general statute law of the United States 
as it existed on Dec. 1, 1873; to substitute this arrangement and expression for 
prior acts as of that date; and to adopt that date as the dividing-line by which its 
relation to all other legislation subsequent to Dec. 1 should be determined. In 
accordance with this intention, sect. 5601 provides, ‘The enactment of the said 
revision is not to affect or repeal any act of Congress passed since the first day 
of December, one thousand eight hundred and seventy-three; and all acts passed 
since that date are to have full effect as if passed after the enactment of this revision; 
and, so far as such acts vary from or conflict with any provision contained in said 
revision, they are to have effect as subsequent statutes, and as repealing any portion 
of the revision inconsistent therewith. . . . Under these provisions, the act of June 
22, 1874, purporting to amend and supplement the Bankrupt Act of 1867, must be 
regarded as passed subsequent to the passage of the Revised Statutes, and, although 
referring in terms to the act of 1867, must be construed as referring to the provisions 
of that act as carried into and expressed in the corresponding sections of the Revised 
Statutes, and as amending and supplementing the provisions of the statutes relating 
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to bankruptcy as therein found expressed. . . . The decision of the question under 
consideration, then, must depend upon the construction put upon the Revised Statutes 
as thus amended. Sect. 5122 provides that ‘the provisions of this title shall apply 
to all moneyed, business, or commercial corporations and joint-stock companies.’ 
This provision is comprehensive, and embraces every provision of the title (‘ Bank- 
ruptcy’), except those which are inconsistent with some express or necessarily implied 
limitation, or which from the inherent character of corporations cannot in the nature 
of things be made applicable; as, for example, a corporation cannot in the nature 
of things be arrested or imprisoned. Sect. 5023 provides that ‘an adjudication in 
bankruptcy may be made on the petition of one or more creditors, the aggregate 
of whose provable debts amounts to at least $250.’ This is one of the provisions 
of the title, is general and comprehensive, and is applicable to corporations, under 
the provision cited from sect. 5122, unless clearly repugnant to some other provision 
expressly relating to corporations; and there is no such provision, unless it be 
found in the clause, ‘or upon the petition of any creditor of such corporation, or 
company,’ in sect. 5122. Are these two provisions necessarily, or by any reason- 
able construction, upon a consideration of the whole title, and the general policy 
indicated ‘in it, repugnant? In my apprehension, they are not. It must be borne 
in mind, that the principles upon which the act proceeds, and all the details and 
specific provisions relating to matters of bankruptcy, are prescribed in the other 
sections; and that the provisions of sect. 5122 relating to corporations are inten- 
tionally brief, general, and incomplete, providing merely for inherent differences 
between corporations and natural persons, and referring to the other provisions 
of the title for particulars unaffected by such inherent differences. Thus it was 
necessary to indicate in what way the corporate will should be manifested in a volun- 
tary petition, as questions might arise upon this point ; and it was accordingly provided 
that it should be by ‘petition of any officer of such corporation, or company, duly 
authorized by a vote of the majority of the corporators at any legal meeting called 
for the purpose.’ Having mentioned by whom the petition should be filed in a case 
of voluntary bankruptcy, it was natural and proper to indicate the party to file the 
petition in the correlative case of an involuntary bankruptcy; and it accordingly 
named as the party ‘any creditor of such corporation or company.’ In both cases 
it indicated the person to apply, without referring to the amount in which the cor- 
poration must be indebted to constitute an ‘act of bankruptcy,’ or the amount to 
which the party must be a creditor to entitle him to petition. These were specified 
in other provisions made applicable by the first clause of the section, and it was not 
necessary to repeat them here. 

“ Suppose sect. 5023 had read, ‘ An adjudication of bankruptcy, either against 
a natural person or corporation, may be made on the petition of one or more cred- 
itors, the aggregate of whose provable debts amounts to at least $250,’ sect. 5122 
reading as it does now, ‘upon the petition of any creditor of such corporation :’ 
would these two clauses have been repugnant? Could they not have both stood to- 
gether, one indicating only the relation of the party to the bankrupt necessary to 
give him the proper status, and the other the amount of the indebtedness which 
should be requisite to justify troubling the courts and the parties with the pro- 
ceeding ?” 


The learned judge, after pointing out that sect. 5122 is silent as to the 
amount of indebtedness of a corporation necessary to justify the filing of a 
petition, and, further, that the section does not say what shall constitute an act 
of bankruptcy on the part of a corporation, proceeds: — 

“In my judgment, after a careful consideration of the various provisions of the 


), 
g 
n 
t. 
le 
Pe 
y 
r 
3 
f 
y 


184 SUMMARY OF EVENTS. 


act, the specific provisions of sect. 5122, so far as they go, are controlling in respect 
to corporations ; but that all other provisions of the title of an additional character 
omitted to be mentioned in this section not repugnant to any of its express provisions, 
and not in the nature of things intrinsically inapplicable, are made applicable to cor- 
porations by the introductory clause of the section, ‘ the provisions of this title shall 
apply to all moneyed, business, or commercial corporations,’ read in connection with 
the words of definition in other sections, and that the amount of indebtedness, ex- 
ceeding $300, necessary to constitute an act of bankruptcy, the amount ($250) that 
must be due to a creditor in order to entitle him to file a petition, and the proviso 
as to the time when the petition must be filed in the case of natural persons, are all 
applicable to corporations ; that these matters having been provided for by other 
provisions made applicable by the first clause in sect. 5122, and other provisions, 
there was no occasion to repeat them in that section; and they were accordingly 
omitted, with other omitted particulars. But, if one of these provisions is inapplicable 
to corporations, all must be; and one creditor, no matter to how small an amount, 
may control the matter, without regard tp the interests of other creditors or stock- 
holders, without any limitation as to time when the proceedings are to be instituted, 
and in a case where the aggregate indebtedness of the corporation is too insignifi- 
cant to justify troubling the parties or the courts with the litigation. 

“Upon the construction adopted, the provisions of the Bankrupt Act operate 
uniformly, and are harmonious in all particulars where there are no inherent char- 
acteristic differences between corporations and natural persons, and different pro- 
visions are made only to meet such difference. This is what we should expect to 
find in a statute. 

“If I am right in the construction given to the revised statute, unaffected by the 
amendment of 1874, there can be no further difficulty in the case ; for the amendment 
is clearly as broad and comprehensive as the unamended statute. If wrong, the 
amendment contains inherent evidence, either that Congress supposed my construc- 
tion to be the correct one, and acted upon that view, or else that it intended the 
amendment to be broader in its scope, and to include corporations in all its provisions 
not in the nature of things inapplicable. 

“That the amendment was intended to apply to corporations, whatever the proper 
construction of the former act, to my mind seems clear. 

‘* Sect. 5013 of the Revised Statutes, like sect. 48 in the act of 1867, provides 
that ‘in this title the word “ creditor” shall include the plural also; . . . the word 
“person” shall also include “ corporation.”’ The statute has itself defined the word 
‘person,’ for the purposes of the act, not for some sections only, but wherever it 
occurs ; and that definition includes ‘ corporation ;’ ‘creditor,’ in sect. 5122, means 
also creditors; and ‘person,’ in 5021, ‘corporation.’ Under this definition we are 
authorized and required to read the words ‘any person,’ in the amendments of 1874, 
‘any person or corporation.’ . . . 

“Tf I am right in my view of the amendment of 1874, it must prevail, whatever the 
construction put upon the provision of previous acts, since it is the last expression of 
the legislative will; and it repeals all inconsistent provisions wherever found, as well 
those of sect. 5122, if those are inconsistent, as of 5021, 5022, and 50238. 

“In the very able opinion of the district judge, it is said that the definition of 
the word ‘person,’ in sect. 5013 of the Revised Statutes, is limited to the word ‘per- 
son,’ as used ‘in this title ;’ that the amendment of 1874 is an independent act, which 
is no part of ‘ this title,’ and therefore that it does not embrace the word ‘person,’ as 
used in the Revised Statutes. The title is ‘Bankruptcy,’ and, in contemplation of the 
Revised Statutes at the time of their supposed passage, embraced all the statute laws 
upon the subject of bankruptcy. In the beginning of this opinion, it is held that the 
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amendatory provisions of the act of 1874, for reasons stated, although referring by 
name and section to the repealed act of 1867, must be construed as amending the 
corresponding sections of the Revised Statutes. Upon this view, the amendatory pro- 
visions fall into the place of the sections of the Revised Statutes amended, as amend- 
ments, and thus become a part of the title of the Revised Statutes amended, and are 
brought within the operation of the defining sect. 6018. Sect. 12 of the act of 1874 
revises and embodies the entire subject-matter of sects. 5021-5023 of the Revised 
Statutes, and, upon well-settled principles of construction, takes the place of, and 
repeals, all those sections. Besides, sect. 21 expressly repeals all acts, and parts of 
acts, inconsistent with the provisions of the act of 1874.” 


This opinion is undoubtedly the sounder one; and it is, moreover, in accord 
with that prénounced by Judge Ditton in re Leavenworth Savings Bank. It 
is true that it seems likely to operate as a practical suspension of the Bank- 
rupt Act, so far as large corporations are concerned; and that it adds another 
to the many difficulties we have before pointed out as attending the working 
of that act. On the other hand, it should be remembered that the very cause 
of the difficulty — the number of the creditors of a large corporation, namely — 
shows the danger of giving one creditor too much power through the machinery 
of the Bankrupt Law over the bankrupt’s affairs. In the case of such corpora- 
tions, the question is by no means necessarily, nor perhaps is it usually, be- 
tween the interest of any one creditor and the interest of the bankrupt, but 
between the interest of the one creditor and the interest of his fellow-creditors. 


LiaBitity oF AtTorNeEys. — An opinion of interest to the profession, at 


least to that portion of them engaged in searching titles, has recently been 
given by Judge Deapy, in Page v. Trutch. The defendant had loaned money 
on a mortgage of real estate, relying on a certificate of the plaintiff, who had 
examined the title for him, to the effect that the proposed mortgagor, a guar- 
dian, was duly authorized to make the loan, and execute the mortgage as 
security therefor. Afterwards, the plaintiff, being employed by the defendant 
to foreclose the mortgage, the interest being in arrear, brought suit in the 
Circuit Court. His action was dismissed, on the ground that the guardian 
had no authority to mortgage; but, on appeal to the Supreme Court, that court 
entered a decree foreclosing the mortgage, and ordering a sale of the property. 
The present action was brought to recover for plaintiff’s services in the fore- 
closure suit. The plaintiff claimed a larger compensation than usual, on the 
ground of the character of the litigation, and the time and labor spent about 
it; to which the defendant answered, that, as the loan was made on the 
strength of the plaintiff’s certificate, if any serious question had arisen, it in 
so far impugned the correctness of that certificate; and that, therefore, any 
extra time and labor spent by the plaintiff was, in fact, for himself. The court 
adopted the defendant’s view, saying, — 


“The certificate is not to be considered a warranty against every frivolous and 
speculative question which the dishonesty of the debtor or the ingenuity of counsel 
may interpose against the enforcement of the security ; but I think it ought to be held 
as a warranty or representation, not only that the mortgage would be found or held 
to be valid at the end of a protracted and expensive litigation, but that there was no 
palpable, grave doubt or serious question concerning its validity. 
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“Ordinarily, when a party loans money upon the certificate of an attorney that 
the title to the proposed security is good, he does not expect, that, in the enforcement 
of such security, he may encounter a question which gives the debtor or other persons 
interested in the property a reasonable ground to contest his claim, and put him to 
the risk and expense of a contested litigation. Upon this branch of the case my 
conclusion is, that, the defendant having taken the security in question upon the 
opinion of the plaintiff that it was valid, whatever extra labor or risk the latter in- 
curred in enforcing it on account of its alleged invalidity was incurred in contem- 
plation of law and good morals for himself, and not the defendant, and therefore he 
is only entitled to compensation as for an uncontested suit to foreclose.” 


It may be a work of some nicety to draw with exactness the line between 
the questions which may and those which may not be asked at the expense of 
the attorney who has examined the title, touching the validity of any given 
mortgage. 

PENNSYLVANIA. 


In Hartell v. Viney (United States Circuit Court for Eastern District of 
Pennsylvania) it has just been held that the word ‘‘ centeunial’’ is general 
property, and cannot be used for atrade-mark. 2 Weekly Notes of Cases, 602. 


ENGLAND. 


CARRIER BY WaTER. — Act or Gop. — A point of great interest regard- 
ing the exemption of common carriers by the ‘‘ act of God ’’ arose in Nugent v. 
Smith, 34 L. T. x. s. 827. The plaintiff shipped two horses on board the 
defendant’s steamship, which plied between London and Aberdeen. The 
plaintiff took no bill of lading. On the voyage, during rough weather, one of 
the animals, a mare, partly from the rolling of the ship and partly from her 
own struggles caused by fright, was injured so that she died. At the trial, 
certain questions were left to the jury; among them these: (1.) ‘‘ Was the 
injury caused by negligence of the defendant’s servants, either in preparing 
for bad weather, or in attempting to save the mare from the consequences of 
bad weather? Ans. No.” (4.) ‘‘ Was the injury caused partly by more than 
ordinary bad weather, and partly by the conduct of the mare herself, by reason 
of fright and consequent struggling, without any negligence of defendant’s 
servants? Ans. Yes.’’ (5.) ‘*‘ Were there any known means, though not or- 
dinarily used in the carriage of horses by people of ordinary care and skill, by 
which the defendant could have prevented the injury to the mare?”’ The 
jury were unable to agree upon an answer to the last question. In the opin- 
ion of the court below, giving judgment for the plaintiff, Brerr, J., after 
defining ‘* act of God,” that ‘* it must be such a direct and violent and sudden 
and irresistible act of nature as could not, by any amount of ability, have been 
foreseen, or, if foreseen, could not, by any amount of human care and skill, 
have been resisted,’’ proceeds: ‘* We cannot say, notwithstanding the inability 
of the jury to agree to an answer to the fifth question left to them, that the 
defendant has in this case satisfied the burden of proof cast upon him so as to 
bring himself clearly within the definition. It seems to me impossible to say 
that no human ability could foresee the reasonable probability of the happening 
of rough weather on the voyage, and that a horse at sea might be frightened 
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by it, or that no human ability could prevent injury to a frightened horse in 
such weather as occurred.’’ 

On appeal, the defendant admitted that he was liable as a common carrier, 
but contended that he was excused by the act of God from responsibility. 
The judgment was reversed, and judgment given for the defendant. Regard- 
ing the degree of care required of the defendant, Cocksurn, C. J., says, — 


“It is somewhat remarkable, that, previously to the present case, no judicial ex- 
position has occurred of the meaning of the term ‘ act of God,’ as regards the degree 
of care to be applied by the carrier in order to entitle himself to the benefit of its 
protection. We must endeavor to lay down an intelligible rule. That a storm at 
sea is included in the term ‘act of God’ can admit of no doubt whatever. Storm 
and tempest have always been mentioned in dealing with this subject as among the 
instances of vis major coming under the denomination of ‘act of God.’ But it is 
equally true that it is not under all circumstances that inevitable accident arising 
from the so-called ‘ act of God’ will, any more than inevitable accident in general by 
the Roman and Continental law, afford immunity to the carrier. This must depend 
on his ability to avert the effects of the vis major, and the degree of diligence which 
he is bound to apply to that end. It is at once obvious, as was pointed out by Lord 
Mansfield in Forward vy. Pittard (1 T. R. 27), that all causes of inevitable accident, 
casus fortuitus, may be divided into two classes, — those which are occasioned by the 
elementary forces of nature unconnected with the agency of man or other cause, 
and those which have their origin either in the whole or in part in the agency of man, 
whether in acts of commission or omission, of nonfeasance or of misfeasance, or in 
any other cause independent of the agency of natural forces. It is obvious that it 
would be altogether incongruous to apply the term ‘act of God’ to the latter class of 
inevitable accident. It is equally clear that storm and tempest belong to the class to 
which the term ‘act of God’ is properly applicable. On the other hand, it must be 
admitted that it is not because an accident is occasioned by the agency of nature, 
and therefore by what may be termed the ‘ act of God,’ that it necessarily follows 
that the carrier is entitled to immunity. The rain which fertilizes the earth, and 
the wind which enables the ship to navigate the ocean, are as much within the term 
‘act of God’ as the rainfall which causes a river to burst its banks and carry de- 
struction over a whole district, or the cyclone that drives a ship against a rock or 
sends it to the bottom. Yet the carrier, who by the rule is entitled to protection in 
the latter case, would clearly not be able to claim it in the former. For here another 
principle comes into play. The carrier is bound to do his utmost to protect the 
goods committed to his charge from loss or damage, and, if he fails herein, becomes 
liable from the nature of his contract. In the one case he can protect the goods 
by proper care: in the other it is beyond his power to do so. If, by his default in 
omitting to take the necessary care, loss or damage occurs, he remains responsible, 
though the so-called ‘act of God’ may have been the immediate cause of the mis- 
chief. If the ship is unseaworthy, and hence perishes from the storm which it 
otherwise would have weathered ; if the carrier, by undue deviation or delay, exposes 
himself to the danger which he otherwise would have avoided, or if, by his rashness, 
he unnecessarily encounters it by putting to sea in a raging storm, — the loss cannot 
be said to be due to the act of God alone, and the carrier cannot have the benefit of it. 
This being granted, the question arises as to the degree of care which is to be re- 
quired of him to protect him from liability in respect of loss arising from the act of 
God. Not only, as has been observed, has there been no judicial exposition of 
the meaning of the term ‘act of God,’ as regards the degree of care to be applied by 
the carrier in order to entitle himself to its protection, but the text-writers, both 
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English and American, are for the most part silent on the subject, and afford little or 
No assistance.” 


After some reference to the civil law regarding ‘ inevitable accident,”’ the 
opinion proceeds: — 
“In our own law on this subject, judicial authority, as has been stated, is 
wanting; and the text-writers, English and American, with one exception, afford 
little or no assistance. Story, however, in speaking of the perils of the sea, in which 
storm and tempest are, of course, included, and consequently, to a great extent, the 
instances of inevitable accident at sea which come under the term ‘act of God,’ 
uses the following language: ‘The phrase, “ perils of the sea,” whether under- 
stood in its most limited sense as importing a loss by natural accidents peculiar 
to that element, or whether understood in its more extended sense as including 
inevitable accidents occurring upon that element, must still in either case be under- 
stood to include such losses only to the goods on board as are of an extraordi- 
nary nature, or arise from some irresistible force, or from inevitable accident, or 
from some overwhelming power which cannot be guarded against by the ordinary 
exertions of human skill and prudence. Hence it is, that, if the loss occurs by a 
peril of the sea which might have been avoided by the exercise of any reason- 
able skill or diligence at the time when it occurred, it is not deemed to be in the 
sense of the phrase such a loss by the perils of the sea as will exempt the carrier 
from liability, but rather a loss by the gross negligence of the party.’ Story, it 
will be observed, here speaks only of ‘ ordinary exertion of human skill and prudence, 
and the exercise of reasonable skill and diligence.’ I am of opinion that this is the true 
view of the matter, and that what Story here says of perils of the sea applies equally 
to the perils of the sea coming within the designation of ‘acts of God.’ In other 
words, that all that can be required of the carrier is, that he shall do all that is 
reasonably and practically possible to insure the safety of the goods. If he uses all 
the known means to which prudent and experienced carriers ordinarily haye recourse, 
he does all that can be reasonably required of him ; and if, under such circumstances, 
he is overpowered by storm or other natural agency, he is within the rule which 
gives immunity from the effects of such vis major as the act of God. I do not 
think that because some one may have discovered some more efficient method of 
securing the goods which has not become generally known, or because it cannot be 
proved, that, if the skill and ingenuity of engineers or others were directed to the 
subject, something more efficient might not be produced, that the carrier can be 
made liable. I find no authority for saying that the vis major must be such as ‘no 
amount of human care or skill could have resisted,’ or the injury such as ‘no 
human ability could have prevented ;’ and I think this construction of the rule er- 
roneous. That the defendants here took all the care that could reasonably be 
required of them to insure the safety of the mare, is, I think, involved in the finding 
of the jury directly negativing negligence ; and I think it was not incumbent on the 
defendants to establish more than is implied by that finding. The matter becomes, 
however, somewhat complicated from the fact that the jury have found that the 
death of the mare is to be ascribed to injuries caused partly by the rolling of the 
vessel, partly by struggles of the animal occasioned by fright; leaving it doubtful 
whether the fright was the natural effect of the storm, or whether it arose from an 
unusual degree of timidity peculiar to the animal, and in excess of what would gene- 
rally be displayed by horses. But the plaintiff is in this dilemma: if the fright 
which led to the struggling of the mare was in excess of what is usual in horses on 
ship-board in a storm, then the rule applies that the carrier is not liable where 
the thing carried perishes or sustains damage by reason of some quality inherent 
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in its nature, without any fault of his, and which it was not possible for him to 
guard against. If, on the other hand, the fright was the natural effect of the storm 
and of the agitation of the ship, then it was the immediate consequence of the 
storm, and the injuries occasioned by the fright are sufficiently closely connected 
with the storm, in other words, with the act of God, to afford protection to the 
carrier.” 


ExtRADITION. — Now that Winslow has been released, and the matter of 
a new treaty of extradition has come up, the discussion seems to have left the 
narrower ground of what the treaty of 1842 did or did not contain, and to have 
entered upon the broader and more satisfactory field of what such a treaty 
should contain. We give, from the Pall Mall Budget, a summary of two or 
three interesting debates on the matter in the House of Lords. It will be seen 
that the so-called ‘* American view ’’ finds warm supporters. The Pall Mall 
says, — 


“The debate is to be welcomed as showing signs of a disposition in some 
quarters to revert to a more reasonable theory of international rights and duties in 
respect to the surrender of refugee criminals than has hitherto prevailed in England. 

“ Lord Derby stated the two opposing theories which may be maintained on the 
question with so much precision, that we cannot do better than quote his actual 
words. ‘The American contention is,’ he said, ‘that when the forms prescribed by 
treaty have been gone through, and when extradition has once been effected, the 
person extradited is for all purposes in the hands of the government which has 
received him, although he may have been acquitted of the charge on which the 
extradition was granted; although in the original demand for his surrender no 
mention was made of any other imputed offence, and even although the offence for 
which he is put on his trial a second time may be one not included in the list of 
extradition crimes. They argue, in short, that once in their hands, and having been 
tried for the extradition offence, he remains in their hands for all purposes. We, 
on the other side, contend that a person who has taken refuge in England, and has 
been surrendered, after certain legal proceedings, for the purpose of being tried on a 
specific charge, is only lent, so to speak, to the government which claims him for 
the purpose of that trial ; and if upon the charge brought he is not found guilty, then 
we say he is entitled to his freedom, and cannot be claimed again except after a 
repetition of the preliminary inquiry which is necessary before extradition ; which, 
of course, implies that he must have an opportunity of returning to England.’ We 
should have supposed, that, to any one who approaches this question with a judgment 
unbiassed by preconception, doubt as to which of these two theories is the more 
rational would hardly be possible. Two simple principles of universal acceptance — 
the one that civilized nations have a common interest in the repression of crime, 
and the other that men are rightly amenable to the laws, and justiciable according 
to the procedure of the country of their allegiance, and of no other — would seem to 
supply ample materials for a decision in favor of the American view. The rival 
theory appears to us utterly untenable, except upon an assumption which has itself, 
as we pointed out last week, no natural foundation in justice or international duty, 
but is simply the elevation of what is partly the safeguard of a principle of purely 
domestic policy, partly a mere rule of judicial convenience, to the dignity of a 
‘first principle’ of justice,’”—the assumption, namely, that, because a criminal 
whose extradition is demanded must be prima facie proved to have committed acts 
amounting to a crime according to the law of the country which surrenders him, he 
thereby acquires “‘a sort of vested right to be tried according to British law,—a 
Tight indefeasible even by his removal to the country of his allegiance.” 
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“ We noticed on the last occasion the extent to which Lord Derby is evidently 
possessed by this theory, and criticised the example in which he applied it. In the 
debate of the other night, he supposed another case to much the same effect, — 
the case, namely, of a man who should have been extradited by this country to the 
United States on a charge of forgery, and who, having been tried and acquitted on 
that charge, should be thereupon tried for another offence. What right, Lord Derby 
asks, ‘has the State, which has only got hold of him on presumably the former 
offence, to deal with him on another charge in a way that they could not have done 
if he had not been in the first instance unjustly accused? They are, in such a case 
as I have supposed, —I use the phrase in a legal and not in a moral sense, — taking 
advantage of their own wrong.’ The argument is here put in a somewhat more 
specious form than it is in Lord Derby’s last despatch to Colonel Hoffmann ; but it 
will be found, on a little closer examination, to involve the very theory against 
which we protested last week,—the theory that a refugee acquires certain new 
rights as against the courts of his own country by the mere fact of having made his 
escape to a foreign land. That this is reqlly the assumption may readily be shown. 
For let us suppose a man to have been arrested in his own country and tried upon 
an unfounded charge, and after his acquittal to have been put a second time upon 
his trial for a crime which was only traced to him by the police subsequently to his 
arrest on the former charge. Here the government which proceeded against him 
would undoubtedly have derived an advantage from having arrested him on an 
unfounded charge, — the advantage, namely, of having him in custody, and ready to 
be tried for the offence which he has really committed. But surely we should 
provoke a smile by saying in such a case that the government had ‘ profited by its 
own wrong.’ Yet wherein is the difference between the two cases? It resides 
simply and solely in the fact that in the former instance the prisoner has made his 
escape to another country, while in the latter he has not. And that Lord Derby 
can use language in one case which he would see to be inappropriate in the other 
admits of but one explanation. He must be of opinion that some sort of right or 
equity is offended against in the person of the extradited prisoner who is tried on 
the second charge, which right or equity does not exist to be offended against in the 
other case. This is, in fact, the right to get, in respect of ail crimes committed by 
him before his flight, the benefit of the superior leniency of the law of the country in 
which he has temporarily taken refuge. The prisoner, as Lord Derby puts it in his 
comments upon his hypothetical case, is injured by being tried for some crime ‘ for 
which, if he had remained in England, it is quite possible that extradition would 
never have been granted.’ We altogether deny the reality of the supposed injury, 
and dispute any claim on behalf of the prisoner to an immunity which he might have 
enjoyed under the law of a country, where, from the moment a prima facie charge 
of criminality, whether ultimately sustainable or not, was established against him, 
he ceased to have any right of sojourn at all. 

“The same inversion of the true sequence of considerations runs through Lord 
Derby’s argument that the American contention is illogical. Either have no 
preliminary inquiry at all, he argues, or have it consistently as regards all offences. 
It is inconsistent to say, ‘ We will give the accused the security of a previous inquiry 
in regard to the first offence for which he is tried; but we will not give it him in 
regard to any other charge subsequently brought against him.’ This argument would 
be cogent enough if the essential object of the inquiry were properly considered, — the 
security of the accused. But we contend that its essential object is, or, at any rate, 
ought to be, the satisfaction of the government of the country of asylum; and the 
preliminary inquiry should only operate for the ‘security of the accused,’ inasmuch 
as that government is willing to secure him against purely arbitrary arrest. From 
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this point of view, there is nothing inconsistent in a country requiring prima facie 
evidence that the arrest of the refugee is not purely arbitrary, and then declining to 
trouble itself any further about him.” 


Regarding a later discussion in the Lords on the question, whether the 
maxim Expressio unius est exclusio alterius, the Pall Mall continues?— 


“ We will not undertake to dispute Lord Selborne’s proposition, that there is no 
downright ‘international obligation’ of extradition arising out of the comity of 
nations, and independent of treaty: but, without disputing this, there is room for 
abundant difference of view as to the proper attitude of a nation anterior to treaty 
towards refugee criminals within its territories ; and, according as these views differ, 
views will differ also as to the interpretation to be placed upon treaties subsequently 
passed. A State may not be internationally bound to surrender refugee criminals to 
another State on demand ; but it can hardly be denied that it has the right to do so if 
it pleases; and, according to the opinion which any man holds as to the general 
expediency of a very free exercise of that right, will he be disposed to put a liberal 
or a narrow construction on the terms of an extradition treaty. Those, for instance, 
who look upon such a treaty as merely declaratory, and regulative of the antecedent 
right and policy of a State to surrender refugee criminals to other States, — of a power, 
that is to say, exercisible in virtue of national sovereignty, and to be freely exer- 
cised, in fact, in virtue of international expediency, — such persons, we say, will be 
apt to read the schedule of crimes enumerated in such a convention very differently 
from those who regard the right to surrender accused fugitives as the sole creation 
of the treaty. To the former there will appear nothing unreasonable in the conten- 
tion, that, though the treaty only enumerates certain crimes as the subjects of extra- 
dition, it did not mean to limit the right of the demandant nation to try the 
extradited criminal for other offences against its law : to the latter, such an argu- 
ment will appear almost like the illicit extension of the terms of a penal provision 
of municipal law to cases not properly within its scope. In other words, er- 
pressio unius is in the one case, and is not in the other, taken to be erclusio 
alterius. And this difference of construction, arising, as we have seen, from a 
difference of view as to matters anterior to the treaty, is obviously irreconcilable 
by any appeal to the terms of the instrument itself, still less by any arguments 
founded, like that of Lord Cairns, on the interpretation of analogous expressions in 
other legal instruments. 

“Tt is a difference of this kind which is really at the bottom of the late dispute 
between our government and that of the United States. Mr. Fish held the broader, 
and, as we think, the more reasonable view of the international question to which 
the treaty applies. Lord Derby, as, indeed, appears abundantly from the arguments 
in his despatches, upon which we have on former occasions commented, took the 
narrower view. The former approached the question from the point of view of 
the States interested: the latter approached it, as it has been far too much the 
custom of his country to do, from the point of view of the criminal. As far as 
past controversy is concerned, this distinction has, of course, only a speculative 
interest ; but it has a highly practical bearing on future negotiations. The question 
now at issue between Lord Derby and Mr. Fish, with reference to the terms in 
which the new treaty is to be framed, has its origin, as the despatches which have 
passed between the two show clearly, in the respective divergence of their views 
as to the ‘ rights of the refugee ;’ and it is, in our opinion, much to be desired, that, 
subject to the necessity of safeguarding political asylum, the American view, as 
the more reasonable, may prevail. Lord Selborne, we are glad to see, has lent the 
weight of his authority to this side of the dispute, and expressed, in even more 
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precise terms than Lord Kimberley, what we hold to be the true theory on the 
subject. ‘The sole purpose,’ he said, ‘of applying the test of British law in this 
country is, that, before we give up the refugee, we slrould have prima facie evidence 
that he is guilty of one of the crimes specified in the treaty of extradition. We 
give him up then because we have confidence in’ (we should go so far as to say, 
‘because it is no business of ours to question’) ‘the justice of the country which 
claims him; and, if the conditions on which we give him up are fulfilled, I am 
utterly at a loss to understand why he should not afterwards be tried for any 
offence whatever, other than political, for which American law can try him.’ ” 


JupicaturE Act. — Now that the long vacation has come, those inter- 
ested in reform in legal procedure have begun to reckon up the gains and 
losses shown in the first year’s working of the new act. After making all 
allowance for the extent of the experiment, and the shortness of time in which 
it has been tried, the general tone seems to be one of disappointment and com- 
plaint. The judges, even, are charged-with being ‘ obstructive, and preventing 
the proper working of the act,’’ —a charge, by the way, that Lord Coleridge has 
somewhat warmly denied the truth of in the House of Lords. It seems to us, 
however, that the charge is not altogether groundless. 

In commenting on the result of the year’s trial, the Solicitors’ Journal 
says, — 

“ As regards the new judicial machinery, there are several failures to record. We 
need not refer at any length to the most melancholy of these, — the official referees, 
— for the shyness which suitors have displayed in availing themselves of the services 
of these gentlemen may perhaps be ascribed to the discussions which occurred with 
reference to one of the appointments, and also to the singular scale of fees for services, 
locomotion, and subsistence which was promulgated, by which, as we pointed out 
at the time, the fees were made about double those of the common-law masters, and 
under which a two-days’ reference at Leeds would probably cost in fees to the referee 
and his clerk alone over £20. But the whole system of references provided by the 
acts has, for some reason or other, failed to supersede the old system; and we have 
now side by side two different modes of conducting arbitrations. We think it cannot 
be said that the public have shown any decided preference for the new regulations 
as to special referees. 

“The provisions as to calling in the aid of specially qualified assessors have, we 
believe, with very slight exceptions, been a dead letter. The Court of Appeal has 
once or twice been privately enlightened upon the mysteries of port and starboard 
by two very well-behaved and particularly silent naval gentlemen; but we do not 
recall at this moment any instance in which the High Court has availed itself of the 
help of specially qualified assessors. Nor can it be said that the acts have as yet 
produced any material change in the mode of trying actions. Trial before a judge 
alone has not taken root in the common-law divisions any more than trial by jury 
has in the Chancery Division ; and the provisions of the rules as to evidence being 
taken viva voce, in the absence of agreement, have only to a limited extent changed 
the practice formerly prevailing in the Court of Chancery. Some of the learned 

judges of the Chancery Division have placed strong pressure upon parties to induce 
them to adopt the old method of taking the evidence. In Patterson v. Wooler (24 
W. R. 455), the costs of a motion to take evidence by affidavit were inflicted on 
trustees who had opposed it; and in granting an application to take evidence by 
affidavit, made in February last, Vice-Chancellor Hall took occasion to express his 
opinion that the interests of suitors would be best promoted by the evidence in all 
actions being taken as much as possible by affidavit.” 
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On the subject of pleading in equity, as affected by the act, the Journal 


continues: — 


“ When the Judicature Act of 1873 was passing through Parliament, one of the 
most distinguished of the judges remarked that it was ‘a special excellence’ of 
the bill that it ‘seemed to do so much, and did so little.’ About the same time, another 
of the judges, himself a leading member of the commission upon whose report the 
bill was founded, remarked in court, when dealing with a very oppressive set of in- 
terrogatories, ‘When the act comes into operation, we will get rid of all this.’ In 
these two sentences are comprised, with slight exceptions, — at least, so far as the 
Chancery Division is concerned,—the practical operation of the act upon questions 
of pleading. It is true that a very astute judge like the Master of the Rolls, when 
he determines now and then to waste a few moments in ‘most excellent fooling,’ can 
satisfy, or appear to satisfy, himself, that from two-thirds to three-fourths of the plead- 
ing before him — whatever it may be —might have been safely omitted, and can, 
when minded to get back to business, wind up his remarks with ‘ But it is a very 
good bill all the same, though not a statement of claim at all,’. or something of that 
sort; and it is true, that, at the moment, his criticisms may have been unanswerable. 
But the practical fact remains: slightly shortened at the head, a little altered (not 
shortened) at the tail, the body of every well-drawn ‘statement of claim’ is ‘a very 
good bill;’ and every attempt at any serious departure from this type has, so far, 
‘come to grief.’ We believe that we are not exaggerating when we say that there 
have been more cases in which either demurrers have been allowed ‘ with liberty to 
amend,’ or amendments in point of pleading have been ordered by the judge since 
the commencement of the act last November, than in any three years since the in- 
troduction of the previous system in 1852, and that at least nine-tenths of the amend- 
ments have consisted simply in the insertion of some statement or the addition of 
some party which or who would have been introduced or added as of course before 
the act; the omission having been made with an idea of conciseness, and accordingly 
judicially denounced as ‘an experiment.’” 


The point of chief interest, however, in the act, was the attempted fusion 
of law and equity; and it is on this point that something very like a quarrel 
has broken out between the judges of the common-law divisions of the High 
Court and the judges of the Chancery Division, owing to the construction put 
by the latter on the rule which allows the transfer of causes from one division 
of the court to another. The Master of the Rolls had ordered that the issues 
of fact in a case set down before him, Cave v. Mackenzie, should be tried 
before a jury at the assizes at Chelmsford. On the case coming on for trial, 
Baron Hupp eston, after conference with the Lord Chief Justice, refused to 
try the case, and ordered it back to the Chancery Division. The Master of the 
Rolls refused, however, to have any thing to do with it, except to advise the 
plaintiff to appeal from the judge’s order. On appeal, the Appeal Court said 
that they ‘‘ thought Baron Huppeston’s order was not one which could be 
appealed from, and that they did not see how they could interfere.”’ They 
gave the plaintiff, however, the valuable suggestion, that ‘‘ perhaps he might 
have a right to petition Parliament, or to make some application to the Lord 
Chancellor or the Attorney-General.’? The Lord Chief Justice, says the Pall 
Mall Gazette, took occasion, at a later day, to refer to the difficulty in terms 
which showed that the trouble has been preparing some time. ‘‘To make a 
distinction,’’ he said, ‘* between the different divisions of the High Court, as 
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to the trial of issues of fact as distinguished from questions of equity, is directly 
contrary to the spirit of the recent legislation, which aims at the fusion of law 
and equity, and must tend to frustrate the wise design that we should all con- 
stitute one great court administering justice, though sitting in different divis- 
ions and in all its forms.’’ But ‘it was a matter of notoriety that the equity 
judges have come to a resolution that they will not try causes by jury, although 
recent legislation had given them full powers and facilities for doing so. They 
have made up their mind, that, when questions of fact are to be tried, those 
questions shall be sent tous. They have even got rid of the structural arrange- 
ments in the form of jury and witness boxes in their courts.’’ 

“The difficulty,’ continues the Pall Mall, ‘‘is of peculiar interest, as 
being the first public manifestation of those results which were predicted for 
the Judicature Act by its adverse critics. It was said that the fusion of law 
and equity was not to be accomplished by merely enacting that each division 
of the High Court should exercise complete legal and equitable jurisdiction, 
and that, unless both the common-law and equity courts showed a not-to-be- 
expected readiness to exercise the new powers conferred upon them respec- 
tively by the act, matters would go on much as before. The incident which 
has just occurred is the first public confirmation which these unfriendly 
prophecies have received; and it comes from that side of the High Court, 
whence, perhaps, such confirmation was less to be expected than from the 
other. The first serious hitch in the working of the Judicature Act has origi- 
nated, not in the unwillingness of the common-law divisions to administer 
equitable jurisprudence, but in the unwillingness of the chancery divisions to 
adopt the common-law procedure; and turning as this does upon a question 
of mere procedure, and not of jurisprudence, the failure to carry out the inten- 
tions of the Judicature Act is, it seems to us, less excusable than if the case 
had been reversed.’’ 

The matter has already been the subject of comment in both Houses of 
Parliament. 


EccresiasticaL Courts. —In Phillimore v. Machon, the vicar-general of 
the Bishop of Lincoln, dissatisfied, perhaps, with the working of the new law 
machinery, attempted to set in motion the rusty machinery of the ecclesiasti- 
cal courts for the punishment of the laity ‘‘ for the good of their souls.”” He 
took, as a beginning, the case of a false oath made in obtaining a marriage 
license, relying on ‘‘ extracts from the records of the Consistory Court of 
London between 1475 and 1640, published by Archdeacon Hale.”? Lord 
PENZANCE, however, promptly refused to take jurisdiction of a matter so lit- 
tle ‘‘ in harmony with modern ideas; ”’ pointing out, that, if a second attempt 
were made to punish a man for the same offence, it was a maxim of law as 
well as of common sense that he should be allowed to plead his former convic- 
tion or acquittal, as the case might be, but that, if indicted in the temporal 
court for the matter of this application, as he might be, he could not support 
his plea by proof of the decree in the ecclesiastical court. 

The Solicitors’ Journal, in commenting on the above facts, adds, ‘If the 
vicar-general is still unsatisfied, and desires to find fresh fields for the exercise 
of ecclesiastical authority, we may be permitted to draw his attention to 
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another branch of the ancient jurisdiction of the Consistory Court. There is 
clear precedent to be found in the cases in Archdeacon Hale’s book for the 
licensing of midwives by this court; and it seems to us that the vicar-general 
might do public service by turning his attention to the revival of this jurisdic- 
tion. Further research might, perhaps, lead to the welcome discovery, that 
monthly nurses are amenable to the spiritual courts.” 


Tue APPELLATE JURISDICTION Biv received the royal assent the 11th of 
August. It excited considerable discussion, and was somewhat amended 
during its passage. Owing to the tardiness, however, of our exchanges in 
reaching us, we are compelled to defer a more extended notice of it to our 
next number. 


Sir Tuomas Henry, chief magistrate at the Bow-street Police Court, died 
June 16, at the age of sixty-nine. Born in Dublin in 1807, he graduated at 
Trinity College, Dublin, and was called to the bar at the Middle Temple in 
Hilary Term, 1829. In 1840 he was appointed a magistrate at Lambeth 
Police Court, and in 1846 was transferred to Bow Street. ‘‘ As senior magis- 
trate,” says the Solicitors’ Journal, ‘‘he was called upon to pass upon many 
important points in questions of extradition, charges of treason, &c.,’’ and 
was, it is said, consulted by the government in the framing of several extradi- 
tion treaties. The Law Times says of him, — 


“The death of Sir Tuomas Henry is an event the consequences of which are not 
easily apprehended. An efficient chief of the metropolitan magistrates is perhaps 
the rule, and not the exception ; but achief who to his efficiency as a magistrate adds 
the accomplishments of a jurist and the wisdom of a statesmanis rarely found. Such 
a chief was Sir Tuomas Henry. The government of the day and the public thor- 
oughly believed in him; the profession revered him; and his colleagues on the bench 
recognized him as being indisputably first among them, not only by reason of his 
position, but also on the score of intellectual capacity. His loss must be severely 
felt : to replace him satisfactorily must be a matter of difficulty.” 


EGYPT. 


A serious difficulty has arisen in the working of the new courts in Egypt, 
of the establishment of which we gave an account in a former number of this 
Review (April, 1876, vol. x. p. 440). It will be remembered that the jurisdic- 
tion of the new courts covered not only civil cases ‘‘ between natives and 
foreigners, and between foreigners of different nationalities,’’ but that the 
Khedive ‘ consented to place within the scope of their cognizance transac- 
tions of foreigners with the Egyptian government itself, and its several de- 
partments or administrations, or with his ‘ dairas,’ or private estates.’’ 

Certain bond-holders, whose bonds were secured on the ‘‘ dairas,’’ sued 
the Khedive in the new courts, and obtained judgment and execution. It 
appears, however, that on the 6th of April last ‘‘the Egyptian government 
announced by decree that it postponed for three months the payment of its 
obligations; and, on the 8th of the following month, the Khedive ordered the 
consolidation, not only of the debts of his government, but of his private 
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debts; namely, the loans and bonds of the daira.’”’ Relying on these decrees, 
the Khedive has protested against the action of the courts, and resists the 
execution of its judgment, on the ground that these tribunals might, ‘in 
cases where, as at present, certain legislative measures are demanded by ex- 
pediency or public necessity, prevent him from being able, in the exercise of 
an inalienable right and duty of his government, to provide for these interests 
by timely arrangements.’’ The courts have refused to yield to the Khedive’s 
contention, and the points in dispute have been submitted to the Powers. 


INDIA. 


A sHarp and somewhat amusing contrast between ancient and modern 
notions of law is afforded by a recent case of attempted suicide in India. 


“¢ A Brahman of the Brahmans’ claimed a debt or a concession from an adver- 
sary. His importunities being of no avail, he at last avowed his intention of sitting 
in ‘dharna’ at the door of the other until his demand should be complied with or 
Heaven release him from his sufferings, and so cast the blood of the holy upon the 
head of the obdurate. He accordingly ‘sat;’ but the operation becoming tedious 
after a time, and not producing the desired result, he proclaimed his determination to 
live no longer on the earth with the stiff-necked. With his janeo in one hand, and 
dust from the threshold of his oppressor in the other, the Brahman forthwith leaped 
head-foremost into the village well. Seized with terror and remorse, his opponent 
now rushed forth to the mouth of the fatal well, and, with hands clasped, in contrite 
tones besought his injured victim to avail himself of the rope thrown down to save 
him, and only to come up, when all would be well. Thus adjured, the holy man 
consented to be pulled to the surface of the earth again: whereupon he was seized 
by his adversary, and handed over to the police on a charge of attempting to commit 
suicide.” — Pall Mall Gazette. 


Sir Henry Maine, who has found in the Brehon laws remains of a proce- 
dure among the ancient Irish analogous to sitting in ‘‘dharna’’ (Early Hist. of 
Institutions), did not naturally discover any trace of such a summary mode of 
relief from a situation so full of distressing constraint as this must have been 
to the debtor. Indeed, if we remember rightly, he does not indicate what 
steps it is supposed a debtor might take. An experience of Adamnan, Abbot 
of Hy, would seem to show how such a pressure might be withstood: — 


‘The Irish life of Adamnan represents the saint as ‘ fasting against Irgalach,’ im- 
mersed in the River Boinn, and overcoming him by deceit. This system of fasting 
against an obnoxious individual was a favorite mode with the Irish ecclesiastics of 
bringing down visitations upon their enemies. Irgalach resisted the influence of St. 
Adamnan’s fasting by doing the same himself; until Adamnan, by inducing one of his 
people to personate him, put Irgalach off his guard, and thus got the mastery over 
him.” — Reeves’ Life of St. Columba, 


